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ROYAL COURTS OF JUSTICE, 

LONDON. 

The Prime Minister has asked me to send you the 
enclosed copy of a letter which I sent him nt his 
personal request on 5 April last year concerning 
Northern Irish representation in the United Kingdom 
Parliament. 

It has been suggested that we should have a 
word about this subject before the weekend :1nd I 
am asking Cartwright Sharp to fix an appointnent at 
a time convenient to both of us • 

.. 

The Rt. Hon. Roy Jenkins, M.P. 
Home Secretary. 

• • I 

RECEIVED BY 

· 2.FEB 1966

PRIVATE SECRETARY 

The National Archives' reference CAB 164/574

© Crown Copyright



·-
. ,. 

-· . .(�\
.. ,_, 4. 

. ' - . • . '.

.... 

. . .'. 
•.: 

.. ' ' 

' 

____.,. . -· ..... - ... 

TOP SECTIET 

5 April, 1965. 

Norther:n.Jrish l'.'eDreocntation in 
the United Kingdom Pi:u•liumcnt 

--··· 

You hove asked for my observationa on the upp��cnt 
cons ti tutiono.l anomaly whereby t·ael vc lTorthcrn Iris:1 
,Members are enabled to vote in the United I<ingtlom 1') 1rlia­
ment on matters relating exclusively to Grcnt D1•it-i� 0 

v,hereus domestic issues af'f'ecting thnt country, oti.1.0::. .. than 
those r0oer·ved by Section 4 of' the Governn1ent of' I�·-Jl�nd 

. Act 1 920 f'or the United Kingdom -Parliament, are dcc:;..dcd by 
their own Parliament at Jtormont. Should the Nora�:l.c::•n 
Il:'ish f1!embers of the Houce of Commonn EJ.t V/cstminst�,:.:· be 
able to inf'lucnce Divisions on pu:pely Bri tioh <:i.ucc•cions 
which do not af'f'ect Northern Ireland, or should thciP votes 
be counted only in respect of' Northern Irieh and rc30rved 
mutters but disregarded ror all other purposes? 

History 

2. Since the Act of Union or 1 800 ther-e has nevE:r· been
any limitation on the voting rights o:r Irish Membcr::.;o
Durins_a whole generation, when the work of' the Houoe of'
Commons v,as seriously impeded by the obotruction oi' the
Iriuh Nntionulist Members, there was, so f'oi-i aa I cnn trace,
only one occasion when a scheme of this kind wan mooted
publicly. This V✓ua in Gladstone's 3econd Home Rule Bill•
introduced in 1893, which contained the following
subsectiona:-

The Rt. Hon. Harold Wilson, O.B.E., M.P., 
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"9(.3) An . Irinh representative peer in the Hot:oe or. ... 
Lords ond a member o:r the House of' Comn:on.s f'or an 
Irish constituency ahall not bo entitled to 
deliberate or vote on -
(a) any Bill or motion in relation thcr•cto II the

operation of' v1hich Bill or motion i:J conf'incd
to Great Brituin or some part thcreo�; or

(b) any motion or resolution relating solely to
some tax: not raised or to be raised i:n
Ireland; or

(o) any vote or a9propriation o? money made
exclusively t'or some service not mentioned in
tho Thii--d Schedule to this Act; or

(d) any motion Ol" rooolution e;;cclusivcly o.ffccting
Greut Britain or some part thercof 0 o� soLle
local authority or some person or thing
therein; or

(e) ony motion or resolution, incidental to any
such raotion or rcsplution us either is la8t
mentioned, or relates solely to soco ta� not
raised or to be raised in Ireland, or
incidental to any such vote or appropriution
or money·as aroresaid.

�4) Compliance v,1 th the provisions of' this ::;-::.ction 
shall not be qucntionecl other·wise than in co.eh 
House in manner provided by the House." 

Thin v:n� knorm an the ":!.n end out scheme". It a1,ou3od 
conniderc.ble op:poei tion 8.nd v;ns dropped nt the Cor.1::11 ttoe 
stuge. (Porliamento.r? Debates, 1893, Vol.14, colco 
141 8-24 and 1485-1 543 �) Apm .. t t'i .. orn this, al though I1,,i3h 
obstruction produced the Guillotine and other devices 
calculated to assist the transaction or pnrliamcntnry 
business, no scheme us radical u� that propounded in 
parsgraph 1 herein was openly canvassed during the thirty 

•. . . or rorty years when obotruction \'✓06 ut :its height. 

3. So f'ar us I can ascertain, no scheme o� this nature
was considered during the passage of' the Bill •.;hich became
the Government or Ireland Act 1920, although Gladotonc's
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in and out acherJe vms rc:rcrrcci to in Coomi ttcc ·o;;/ ·�he l?ir-st 
Lord or the Admiralty and deocribcd as w."1J/Ol"::ctolc (P,:n"'li::i.­
mentary Debates, 1 920, Volo 1.30 P col o 2OLi3) o .As you knor," 
the 1 9:20 Aot set up the Parliament o:t" North(.n."n !1"olund. but 

· excluded :f'l"'om the le£;i2loti vo author:i.. ty o-r t�18t P::11 ... liamcn.t
o number o:r "excepted11 mat.tern r•elutinrr to t.l�c Cro� .. ,n p

dcr""cncc, f'oreigh relo.tions 1> otc. 1'hcr•c r;cro !lleo ::i number 
of. other matters 11res0rvcd11 to the United Kingd.om P.:u•lin-

• ment, e.g., postal oervicea and such ttuco.tio� (inc�uding
income tax und Customs;ond Exoi30) as the latte:r· P�r•liument
continued to levy. Section 75 reai'firms p 1)01�h!:lp:J
unn0cem:ia1 .. ily, the fact that II not·,vithst0.ndin:,J the C3tablish­
mcnt ol' tho Parliament of Northei-•n Ireland o::; .. Qnythinz else
contained in the Act P the oupreme outho1 .. i ty oi' the :·��rlia­
mont or the Uni tccl Kingdom is to l"Onmin u:i.1ofi'\.:c:tod ,md

' undiminiohed over oll pcroons P matters ond th:l�3D tl ... c:rein. 
The Act also pi .. ovidcd that thirteen Northern I:i:·ish � :.3mbe1 .. a 
should continue to sit at Westminstci-- . The nu.iilbc::.- �·10.s 
reduced to twelve when Uni versi·ty scato \'le1--e aboliched. 

Mode of' legislutio.:r. 

4. The Dcheme unc1er conoideration could ccrt.ainl:/ be
brought into ope1--a.tion bJ-· pm."liamentcr·y l0giclntio�,.., but
bccul:t�e of' the likelihood o� ouccennful oppooition in tho 
House of' Lor.do, this course 11ould preeumubl�· bo 
impracticable. It is relevant, thoref'o:rc, to consider 
\'1h0ther the scheme could be brought into e:f'f'cct si□ply by 

} 

Standing Orders pursuant to resolution□ of the Houcc p oa 1 • 

the Ground thu t th1 s is a matter concernine the 'Pl"ocodure 
of the House. 

5. ·Whereas olterations·in procedure which af�cct both
Housoo or uffect rights exe1"ciDabl0 outside the Ec1.:...:::e
( c .g., th0 rights of' voters to elect a Mer:ibc1" :".'or �-
Uni vcrsi ty seat) can only be cf'i'ectcd by le�iol8.tio:l 11 '.'1l1ut
is .. eaid or done vii thin the vialls of t.he Houoe of' Co;:":mons is

. governed by resolutions of' that Houoc and no court o:C lm·1 
has the right to enquire into the :r>ropi-•iety o:f ouc:i n · · 
resolution. Bradlaugh'o·caoo (Bradluuch Vo Goscctt, i2 
Q.B.D., Po-271) went so f'�r as to decide that the r�o'-.Lc of' 
Commons is not subject to the control of the cour•t.; even 
when administering the statute law in relation to i�8 
internal procedure. 
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60 Noverthelcso the currying out o? such a rc.:.c1ical ch::inge : I 
1n the Conoti tution by a resolution or one HouGc only 
would certainly be strongly criticized ao imprc�e�o The 
Parliament at Stormont is u suborclinnte lce.;isl:J.."ture n!'ld the 
ultimate outhori ty on any matters still rcotc \"ii th 
\'/entminstcl'• To debar u noi--thcrn Irish l.:cmbe2· :f'l�om voting : , 
on o. wide 1�nnge of' iosues (even if these arc not ic.:.;uc::::; of' 1 

direct concern to the electorate) vrould mes.n thoi:!..' }?orti::il 
diocnfranchiocment. There is a f'm. .. thcr objoc·cior:. J.:,o 
proceeding by vmy of i--csolution procedure. 'I'h8 t:o:.."'thcrn 
Irish Ucmbera v-1ould inevitably object thnt the recolutions 
wei'e ultra vires the House of' Commons. It may rrell be 
thut this ma·cte1� could not be li ti0ated in o.n.y cou::,·;;, �
al though a possibility of: a clash bct::lcon the Eouoc..- �nd the 
courts cannot be ruled out with cor:1plctc ce1"taL:1ty" A 
mo1�c likely 1�ooul t is that the l·!embers affected ,, o:-- the· 
official Opposition, would move thnt the Qucc� should be 
advised to rerer the 4ucction or the propriety o� the 
resolution (in accordance with Section 4 of the Privy 
Council Act 1833) to the Judicial Committee o-f: the Privy 
Cormcil. Such a proposal v1ould be d:i.ff'icult to ..... :::;:,i::ito 
If' it were voted clm·m, the O:pposi tion v;ould be able ·co 
attack the Gove1 .. nmcnt as r1outing the rule or ln-.·1., Ii' it 
v,ero not voted down and the rcfer•cnce to the Judicial 
Committee were made a there cnn be no cei .. tainty thn� the 
Judicial Com.mi ttce r:ould i'ind. in the Ooverr..,11cnt 1 s ?uvouro 
On a 4:!Pference of' this kind the Judicial Co:ni::i ttee ':tould 
not be inhibited by the so.me sel?-imposed li1�i ts.t5.orw as 
the courts but would :reel :f'ree to examine the con3·ci tutionol 
propriety of' the proposal. Al though I am inclined ·�o 
think that thoy .i1ould still say that the rcoolution '.,'d, 
intra Vires the Eou3c of Commons, I could not mal-�e thin 
forecast with confidence. 

,Machiner:1: 

7. For the scheme to operate it would be neccsoo.:i:·:.,,· to
devise machinery to oeparute those mnttcrn on �-: hic�1 the

· Northern Irish Members could vote from thoce m� wh:i.ch they
could not. In some cases the dividing line might not 00
entirely cleor and in any event the queGtion is ono 1::;..1::cly
.:to arouoe acute party. controversy. A Select Co_mn:1:i. ·ctcc of'
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the House v1ould not be a oui toble bod�r, thcr0f'o:i. .. C, to rJG.ke 
· these dee is iono; the Speaker, hm•1ever, who io uccus tomed

to �onoidering CJ.Ues tiono or,.. this kind with the o.clvice Ol: ...
'his offic1ols, would be vell aualificd to p6r�orra this 
!'unction, \'lhich would be somc.1hot similor to hio .t\::.:.'lction 

� or ce1 .. tifyin� Money Bills under section i o:C the }1
0.::-•liament 

/�et .1 911 • It would be necen3cu•y f'or him to gi vc his 
cei-•tif'icate in relation to Public Bills '!lhich did not 
extend to northern Ireland in whole or in p2,rt !I c..ncl 
similarly in relation to Private Dille ona to motion� 
which related exclusively to non-Irish mottc1 .. o. 

8. The scheme under consideration v1ould the1 .. cf'or•0 appear
to be :feasible, und could perhaps be brought into o�orution

· by ronolution of the House of Commons alono o '1.'he clc-;t�ila 
o:t' tho Standing O�dcra that would be rec1uirccl in pu.: .. �.n�n:ice 

•:. ·· ., or the resolution would have to be worked out in a =·nthcr
elaborate f'orm with the House o:t':t"icials to ern:n.a•c t:1� t the

·· : · spi1•i t 01" the resolution could _not be f'loutccl in prcctice 
by the ingenuity o:r experienced pc.1•lio.mcnta1 .. ians. 

' •'• . .

Obj,ecti� 

· 9. Cleurly there ln�e many objections that could be raised 
to a proposal of' thin kind, but u number ore �lr·0:.:....;.y 
appn�nt. First, if' it were proponcd to proceed by way 
of Standing Order it v1ould be objected that this Ecc or the 
:po�·,ers of' the House of' Commons to rerrula te i to o\·m nrocedu1"e 
is novel, extraordinary and unconsti tution2il. Ho ::o:,1ber 
han been excluded f':i."'Om the House or f'rom votinG in c.ny 
Division in recent times save on occou..�t ot' sorac ��soualiri-
cation pe1•sonal to him. In, for example, the CO.GO of.' 
Brudlnun-h, this vmn no doubt· becnua0 it was SU"!)l)o�cd thut 
he un an unbeliever nhould not truce hia nnrt in the 
del1berotio.ns 01" the House and, in any event 11 could not 
properly take the parliamentary oath in the apirit c� the 
Statute. 81milarly, Members 1.11ho have a .?innncial ::.ntcr>e:at 
in the subject under consideration by the HOU!;W do 1"!.o·t vote. 
But the use of a resolution or the House to pr•even� u class 
of Members :rrom voting on a large rane;e of' iosues is a :f'ar 
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eruvcr matter nnd could open the door to rauch mo�c ��r­
r6oching renolutions of the c�me churncter in time□ o� 
cricio. VJ0re 1 t not f'or the J)oli t ical dif'f'ic"-11 tie;c 
created by the r>reocnt p�rty strength in the Hou!Je o:::' Lo:. .. dG g ·

it would seem to be n mnttcr which shoulcl P c.s n msttc1 .. oi' 
conot1tution3l propriety, be dealt with by lctislatibri in ' I 

the ordinary rtny. Ao azai.nn t this, it could be c::.---,::u8d 
that to limit the voting pov,el"'S and rights of' :,:::rtie;:.:-;�tion 
in the procecdinGs of the House of' C on:-:..0:1.n of' the t\,:cl vo 
Ucmbern would not, in vien of their existing rc:r.: .. esc_1·�:J.tion 
ut Stormont as well o..s at \'!cstmin8ter, diofrnnchisc the 
eleotoro in Northern Ireland to any signif:"tcs.nt exJcc:..YG e 

1 o. Another objection, which applies r:hcther the .JcilCiJ.0 
io implemented by legislation or by resolution� �sc ��iscd 
by two Ulo ter• Unionio t J.:cm'bcrs, f;1CG!Jr� o Or-:e tJ.nd Chi...:.:�::,:::rte1"1-
Clnrk, in a letter to "The Timeo" on r.eucodnJ :) jO �L.:.:.-�:10 
They urgued that the ochcme v:oulcl be con�titu"i:.iv:-101:.:.y 
improper bcoau30 the Northern Irish would be t�"!.::::cd ,:: 
mutters on v1h1ch they wepe unrcpreccntccl. I cc::n:t10·::, oc 
-G"uro v,i thout consul ting thooe who ru?e expert ir.:. thc:..:c
matters - and without cx�reco authority I do not co��idcr
myoel:r at liberty to do this at the p1"'eoe:nt stoco - llo-,:1 rar
thin objection is a valid. one. There ct1..r1 be no qt�c::;tion

• .of' tuxntion without re:prcsentntion in relation to to:._1ica
which nrc reserved ror the Uni tcd KinGdom ParliC1rne;:�i:, :; c.s
the Ifo�thern !rinh �.:cmber.o would still be able to .::.:·c....:c�...,cl
their votcn on these matters at V','eotminnter... It 2:�.c:·.c
· clcur, theref'orc i thut all propos�lo to tax the �l"O'.!."·c:-:0::-.a
Irioh ore matters on which their re�rc�entativcc woulC have
the opportunity to vote oi thc:r ·at �'les tminste1., 02'' 9 in
relation to Northern Ireland taxation, nt Stormont.. .,,_
frankly clo not at preocnt know, ho\'1cver p nuf'f'icicnt ... ::'..lout
the 1'inunciul udjuutmente made bet,•;ecn the consti t'l:-..:::..:..t. :pa�ts
of the United Kingdora to be suro tho.t Billo 1)PO)osin0
e.xpcndi turc :from ccntrnl funda i'or pm•cly Bri t:l.sll Fu.:..•:..,.,ooos
cannot nececwi tate un inc1.,eace in the ratcc or .... tr.ixc.•vicn
_impooed on Northern Ireland. I imagine that in pr�cticc
tho Exchequer in Northern Ireland on bolnnce does ;�·ell out
of.' those I'inanc1al arrangements, but it muy be that the:.--e
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io theoretically n possibility thut udditionnl tnxntion 
could be imposed on them without their re}:}:c-e:;;:;ent�tiveo ot 
Wootminster having the opportunity to cast a vote on the I 
proposals under which the oriainal cxpondi tu1 .. e vmo incUI•:r•<:h:1. ! . 

. 11. Further, it conlcl well be argued that Billo :frf'.ich clo 
not dir-ectly a1'i'oct. Iri:Jh intoruot.;; ( and. t11c1·c;f'or•L, 0r ... \;hich 
the Irish ttcrnbe1�r> v1ould have no right to vote;) ·couj.d have 
conneq_ucnccs which nre important f'or JI'Cl.:mdo If' ·�he 
voting rights o1' Ir-ioh Uembcro 1acre limited in the :1�nnn.c:i:.• 
sugi;ostcd, they mieht be pr•eventcd on o. nur.:ibcr of' cccc.siono 
f'rom dischnrgng the essential !"'unction oi' suoto.ini:1�j O:l." 
opposinG the Government. One· cnnnot over'look th(; r·:-.wt 
that i:r n Conoervutivc Gover•nment v,ith a or.mll r:1aj..:,::·ity 
v,crc dcfcntod on o. purely Britioh issue on v1hi0h t:.�c trJCl ve. 
Ucmbera had been dcbo.1•1 .. 0d f'rom voting tho i.;ccrni ·c \':0P.lc'l be of 
grc�t conGeg_ucncc to them. gust th0y then r·ei:;igtJ. or go to 
the countl"Y even thou0h with the addition o:f' J..:he ::ci. .. ther•n 
Irioh Hembcrs they would have had an ovE:re.11 r.ic.jo::.·i ty? o:r 
cou1�ac 1> tbey mi,:;ht f'ind o. \'WY ro1md. th0 c1if'f'icul t�/" At the 
r,rcaent time, every Dill not intended to 8pply to ::·ol"'the:i"n 
Ircle.nd contains n s}?eciric exclusion. If' the s�!l.D,;!G wc·i:•o 
in force tho excluding worc1c could be 01-:1i tted :J.ncl ·t-Lc 
Horthcrn Irish Ucrnbero would, therc:rorc, be cnt i tlcc'. to 
vote. At a late sta.gc (e.g., durin� the Rcpo1•t rJ·�:.:ge in 
the eyusc 01 ... Lords) a clnuse excluding Iforth01•n L.·...;l.:::nd. 
could be odol)tecl. \'/hen· the Bill came buclc to th8 :-;ou:Jc of' 
Commons the No1•thcrn Ireland r.1ember•s, being arf·c.:cte;C.; ,;oulcl 
pi'e3umably be able to vote ·to agree with the Lorda ,u,1c:1dment. 

· 120 Again, it could be snid thot such mcaour•c3 .. :.::; :, :Cor 
example, the Steel Bill could have 1•epc1•cussi02s in th.J 
Dclfu3t stcelyurds, even �hough not applying directly to 
lTorthern ""'Ireland • 

. . . 

13. An imr>ortant result or the scheme might be ·�.:10 ci'f'ect
on the Uni tcd Kingdom Parlia.mcnt 03 n whole and t:1c ,urc,..1.ter­
likelihood that some form of' f'etlerulisr:1 Ol" otiw:r• �".:•:::..�rn::nta-
tion of it would be proposed. It would be .:lnid thm.� the
achcme in effect turns.the twelve Members into 11Decon�
clusa Members" because they would be debarrecl f'rom voting on
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nomo iosues. It could then be ui-•ged tha t. the .Sc0·t.J P 

·English and Wclah Membcro ohould in jucticc be Gubjcct to
a correoponding limitation. There vould also be the
incidental dunger that Jcottioh, · and rocr;ibl:r oven �!clsh,
!.{cmber•s, who are of' a cli:Cf'erent polj_ ticul p0r:3uasic:1. :2:r•om
Northern Irinh ��embei"'3, ,...,ould be unable to vot0 on -:-'U.roly
En,:!lioh motto1 .. .::;. In of'i'cct i, I :f'oo.r thct the intrccluction
of" u uchemc of thio nu ture could prc:::wnt - nnd ·::oulG. be
thought to prese!1.t - a r-·eo.l th::i?cat to our prc�cnt :.::-�1·lia­
mentary system of' r•eprc:Jentation aa it ho.n been lm::�
accepted.

1 Ll-• A :t"urthcr, if minor, inconvenience would be t.hut,
suCTaosted in Lord P.athcavan. 's l'ette1., in ttThe Tir.1e3 1t of'
WHdnesday, .31 I.i::n'\ch, thut tho Ulster eJ.ector•utc:1 c.r·o lur·gcl'•
than thouc in the rect oil the United Kingdom �:n.u p:·-..:curn�bly
r1.,0cs1.ire would grow to co:rrect this position und in�:i:·c�lGe
their representation.

1 5. There is one :f\.u--ther• nspect of' the pro:rc3cc1 : .. ,..:>.G:· .. e
..-/hich oeems to me im�,:,ortn.nt. At the bcginnin� of' -��-!i.G
note I rc:f'erred to the ,?nppcu•ent consti tut.ional nnc .:::J./ 1

r,hercby Hor•thern Irish :.!ember::, can decide do�c;:.;tic ·,.:.::·U1er•n
Irish issues. at Stormont while other N01. .. ther:r.� :;r•i...:,�,.
r.�embel's co.n vote on l)lli"'ely Dri tinh issuco at. \':c:..:t;-;1:;_�_;..;tcro
Si11ce�this anomaly rirovid.eo a· lnrge l)Qrt ot' the r:10:t."'81
justif'icot:1.on :for tho ochcmo U11dcl" conoiderati on, it ic
important to aec how f'nr it io a roul one.

16. The Uni tcd Kingdon Parlinment at \'!eotri1inctcr lc;:;io­
lntea f'or the v1hol0 or"' the Uni tcd Kinf;dom unlc:.:w t1-ic Act in
qucntion 01)ecif'ically. states thut it doce not extencl ·co
:rorthc1--n Ireland or nomc othc1" pui,t of' the Uni tcd ::..'..r.c<lom p

uncl, no I mentioned eu1--lier, 3cction 75 of' the 1 920 . e;t
i•eaf'f'i1"m0 the supr•eme authority of' the Uni tcd r:inc;(·. :; ...
Purliament. Only the con.ati tutionul cor.1.vcntiun, t:· .:-.;;L•c.::."'0I•c, 
- albeit not one to be 11�1tly diorecardcd - ��eve��� t�c
Pa1.,licment et Vie8trnin.�te:i:- fron leginlnting on ell .... /,: . .-..,� :.i...·;,;,.=, 
1'or Hoi•thern Ir•e16nd vii thout 1•cgul'.•d 1'or the vic-.. s 0:,: -�:r.c: 

I I 

I I 

I' 

I ✓ 

• 1 •

I ,· 

Parliament at Stormont. The Stormont Purlirunent �c in thia 
respect a subordinate legislature, di:t'fering f'rom· cct:nty 
councils .not 1n kind but only in the mugnitude o? the 
que□tione with which it is empov,ered to deal. In ·�:�eea 
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circumstnnces, the anomaly may not be as subcto.ntL:rl us 1 t 
n�pcurs to be at rirst oight. 

.1 7. ( 1 ) The r:.chcme dencJ:•ibcd in plu·ngr•,rph 1 could be 
brought �bout by legislationo 

( 2) It could probably nluo be broueht into oper•11tion
by renolutionn o'f: the House or Com..rnona alone :, but -

(a.) thio method would be connti tuticnally inappro,ri:�icite 
to a change which would partially dicf'ra.nchi0� 
- even if' only to a modest ext0nt - a part o'E the
pormlt1tion und would amend the Gove;::rnmcnt of' Irclcn<l
Act 1920; and 

(b) there v,ould be a real danger that the 0:9pos i 'Gi on
v1ould prens f'or a rof'e:i:. .. ence to the Judici::>.l Com:,,j_ttoe
of the P1 .. i vy Council; . ii' the ref'cx•cnce '::cpo :11r.;.do,
the r•eoul ta c�nnot be predicted with certainty.

(3) By whatever means the scheme w01"e intr•oduccd,
1 t would be open to a number of.' other dif'i'icult:i.cc 
mentioned above. 

1,1 I. \ . -= '.
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