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I am writing to consult you urgently about my proposed approach to dealing 

with circumstances that might arise in relation to the availability of some 

forms of contraception in Northern Ireland. 

As you may be aware, the Order made in 2000 allowing over-the-counter 

sales of emergency contraception has been challenged in England by means 

of a judicial review. Although Government is confident that the challenge 

will not be successful, an adverse judgment depending on its precise terrns 

could have a profound effect on the provision of contraception generally. 

The Department of Health is therefore making contingency plans against 

that eventuality. These involve amendment to the Offences Against the 

Person Act 1861, an Act which applies to Northern Ireland as well as 

England and Wales. 

My purpose in writing is to seek your views on the possible amendment of 

the 1861 Act and its extension to Northern Ireland. I believe that there is no 

practical alternative to the amending Bill if we wish to maintain the position 
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with respect to contraception that has existed since at least 1983 (when the 

then Attorney General advised that prevention of implantation which is 

brought about by emergency contraceptive products does not amount to 

procuring a miscarriage under Sections 58 and 59 of the 1861 Act). 

However, I am conscious that policy in relation to contraception is a 

devolved matter and I would welcome any comments on the proposal for 

emergency legislation. Because judgment may be given before Easter, I 

would be grateful to receive your comments by 21 March. 

Background 

Last year, the Society for the Protection of the Unborn Child (SPUC) applied 

for a judicial review of the Order made in 2000 by the Secretary of State for 

Health per111itting the over-the-counter sale of the "morning after" pill in 

pharmacies. SPUC contends that this type of contraception is a method of 

abortion, and that anyone administering or supplying it is guilty of a 

criminal offence under section 58 or 59 of the Offences Against the Person 

Act 1861. 

The Government is confident that the judge will decide in the Department of 

Health's favour. However, should the judgment be adverse, the implications 

for existing policy and practice could be far-reaching. Depending on the 

precise nature of an adverse judgment, most commonly-used contraceptives 

except condoms could immediately fall foul of the 1861 Act and anyone 

selling, distributing or using such contraceptives would be guilty of a 

criminal offence. 

The Department of Health has prepared contingency plans in case there is 

an adverse judgment. A Bill has been drafted that would amend the 1861 

Act to restore the legal position in England and Wales in relation to 

contraception to that which is currently thought to exist. In effect the Bill 
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would confi1111 that a miscarriage (or abortion) cannot be said to take place 

until an embryo has become implanted in the uterus. This would put 

beyond doubt the legality of contraceptive methods which prevent 

implantation. 

An emergency Bill would be presented to Parliament within 24 hours of an 

adverse judgment, with the prospect of Royal Assent within 48 hours. It 

would have retrospective effect, and steps would be taken against the 

possibility of prosecutions during this short period. Although the 1861 Act 

does not extend to Scotland, suitable provision would be included in the 

emergency Bill to deliver a similar policy effect there. 

The judge in the case has said he would deliver his judgment "around 

Easter" but while Parliament is sitting. Contingency planning is based on 

the possibility that the judgment will be given some days before the Easter 

recess begins on 27 March. 

I understand Bairbre de Brun is a co-signatory of the 2000 Order being 

challenged, and the same range of contraceptives is available in Northern 

Ireland as in England and Wales. The relevant provisions of the Offences 

Against the Person Act 1861 apply in N·orthern Ireland as in England and 

Wales and, although the Abortion Act 1967 does not extend to Northern 

Ireland, I understand the same consequences of an adverse judg111ent would 

obtain here. 

The policy on the availability of contraceptives is a matter for the devolved 

administration. My officials have been in contact with officials in 

Department of Health, Social Services and Public Safety about the matter. 

However, the 1861 Act is part of the criminal law and is thus my 

responsibility. 
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Contraception and abortion are especially sensitive and delicate subjects in 

Northern Ireland. In relation to abortion, my predecessors and I have made 

it clear that the Government would not impose any change in the law in 

Northern Ireland, and that any change to the law on abortion could only 

come about with broad support from a cross-section of the people of 

Northern Ireland. I do not, however, regard the emergency Bill as being 

about abortion, so much as contraception. Moreover its purpose is to 

maintain law as it has been thought to exist since at least 1983 when the 

then Attorney General advised on the matter. 

Against all this background, I believe there is no practical alternative for 

Northern Ireland but to join in the planned Bill by having it extend to 

Northern Ireland. Before arranging that for111ally, however, I should be very 

interested to receive any comments you may care to make. You will 

appreciate that our detailed plans need to be in place ahead of the judgment 

which may appear some days before Easter. I should therefore be most 

grateful to receive your response by 21 March. 
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I am writing to consult you urgently about my proposed approach to dealing 

with circumstances that might arise in relation to the availability of some 

fo1111s of contraception in Northern Ireland. 

As you may be aware, the Order made in 2000 allowing over-the-counter 

sales of emergency contraception has been challenged in England by means 

of a judicial review. Although Government is confident that the challenge 

will not be successful, an adverse judgment depending on its precise te1111s 

could have a profound effect on the provision of contraception generally. 

The Department of Health is therefore making contingency plans against 

that eventuality. These involve amendment to the Offences Against the 

Person Act 1861, an Act which applies to Northern Ireland as well as 

England and Wales. 

My purpose in writing is to seek your views on the possible amendment of 

the 1861 Act and its extension to Northern Ireland. I believe that there is no 

practical alternative to the amending Bill if we wish to maintain the position 
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with respect to contraception that has existed since at least 1983 (when the 

then Attorney General advised that prevention of implantation which is 

brought about by emergency contraceptive products does not amount to 

procuring a miscarriage under Sections 58 and 59 of the 1861 Act). 

However, I am conscious that policy in relation to contraception is a 

devolved matter and I would welcome any comments on the proposal for 

emergency legislation. Because judgment may be given before Easter, I 

would be grateful to receive your comments by 21 March. 

Background 

Last year, the Society for the Protection of the Unborn Child (SPUC) applied 

for a judicial review of the Order made in 2000 by the Secretary of State for 

Health per11tltting the over-the-counter sale of the "morning after" pill in 

pharmacies. SPUC contends that this type of contraception is a method of 

abortion, and that anyone administering or supplying it is guilty of a 

criminal offence under section 58 or 59 of the Offences Against the Person 

Act 1861. 

The Government is confident that the judge will decide in the Department of 

Health's favour. However, should the judgment be adverse, the implications 

for existing policy and practice could be far-reaching. Depending on the 

precise nature of an adverse judgment, most commonly-used contraceptives 

except condoms could immediately fall foul of the 1861 Act and anyone 

selling, distributing or using such contraceptives would be guilty of a 

criminal offence. 

The Department of Health has prepared contingency plans in case there is 

an adverse judgment. A Bill has been drafted that would amend the 1861 

Act to restore the legal position in England and Wales in relation to 

contraception to that which is currently thought to exist. In effect the Bill 
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would confi1111 that a miscarriage (or abortion) cannot be said to take place 

until an embryo has become implanted in the uterus. This would put 

beyond doubt the legality of contraceptive methods which prevent 

implantation. 

An emergency Bill would be presented to Parliament within 24 hours of an 

adverse judgment, with the prospect of Royal Assent within 48 hours. It 

would have retrospective effect, and steps would be taken against the 

possibility of prosecutions during this short period. Although the 1861 Act 

does not extend to Scotland, suitable provision would be included in the 

emergency Bill to deliver a similar policy effect there. 

The judge in the case has said he would deliver his judg111ent "around 

Easter" but while Parliament is sitting. Contingency planning is based on 

the possibility that the judgment will be given some days before the Easter 

recess begins on 27 March. 

I understand Bairbre de Brun is a co-signatory of the 2000 Order being 

challenged, and the same range of contraceptives is available in Northern 

Ireland as in England and Wales. The relevant provisions of the Offences 

Against the Person Act 1861 apply in Northern Ireland as in England and 

Wales and, although the Abortion Act 1967 does not extend to Northern 

Ireland, I understand the same consequences of an adverse judgment would 

obtain here. 

The policy on the availability of contraceptives is a matter for the devolved 

administration. My officials have been in contact with officials in 

Department of Health, Social Services and Public Safety about the matter. 

However, the 1861 Act is part of the criminal law and is thus my 

responsibility. 
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Contraception and abortion are especially sensitive and delicate subjects in 

Northern Ireland. In relation to abortion, my predecessors and I have made 

it clear that the Government would not impose any change in the law in 

Northern Ireland, and that any change to the law on abortion could only 

come about with broad support from a cross-section of the people of 

Northern Ireland. I do not, however, regard the emergency Bill as being 

about abortion, so much as contraception. Moreover its purpose is to 

maintain law as it has been thought to exist since at least 1983 when the 

then Attorney General advised on the matter. 

Against all this background, I believe there is no practical alternative for 

Northern Ireland but to join in the planned Bill by having it extend to 

Northern Ireland. Before arranging that fo11nally, however, I should be very 

interested to receive any comments you may care to make. You will 

appreciate that our detailed plans need to be in place ahead of the judgment 

which may appear some days before Easter. I should therefore be most 

grateful to receive your response by 21 March. 
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