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EXERCISE OF FIRST MINISTERIAL FUNCrflONS 
I 

1. There has been consideration of the is�ue of whether, on the re-appointment of

Sir Reg as Minister of Enterprise, Trad� and Investment, he may exercise the

functions of the office of First Minister �ending the election to fill the First

Ministerial vacancies under the terms qf the designation made by Mr Trimble

under section 16(5) of the Northern lre�and Act 1998.

2. The Department's legal advice is that t�e re-appointment of Sir Reg as a
I

Minister restores to him the capacity t� exercise the functions of the office of

First Minister. The Attorney General'sjopinion was also obtained through Home

Office lawyers, and you will see from t�e attached advice that the Attorney�
I 
I 

while accepting that the contrary prop1sition is arguable, considers that the 

better view is that the original designat�on remains effective, notwithstanding the 

resignation of Sir Reg as a Minister. Qn returning to office as a Minister, 

Sir Reg resumes the capacity to exerc,se the functions of the office of the 

First Minister. 

3. Given that the combination of circums ances which have lead to this conclusion

are not expressly provided for in the A t, there clearly can be no absolute
certainly in the matter. This interpreta ion is, however, consistent with and

serves the purpose of the Act; its appl cation would enable the administration
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and the institutions of devolution to ope te fully and effectively. The contrary 

interpretation (that the poY18rs conferre by the designation terminated 

permanently on the resignation of Sir R as a Minister) would not promote the 

purposes of the Act. 

4. Accordingly, I am satisfied that Sir Reg, on reappointment as a Minister, can

lawfully and properly exercise the po\Aftol!lrs conferred by Mr Trimble's

designation.

5. We intend also to advise the Speaker f the Attorney's opinion, when we are 

authorised by him to do so.
' 

l 

GERRY LOUGHRAN 

RESTRCTED 
o::c::w•™ 
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Mr Clive Osborne 
AaaL Legal Adviw
Hc d ,,., Oflice 
SO Queen �'a Gate

London SWlH 9AT 

BICl10!1 16(6) OJ' TBS BO -
., ... -J . . . . " 

lttlDUDalT, the Attomq 00 ...... 
tlu, 'bl4•• v:law la thet •II•� a 
11rder ■action 16(1); tJeen � 
� 11ndm ■■at"' 18(9Mc); 
ow lllarll m,dcr ••d ''" 11C10); 
lltntct1r under ■toll• 1ICI) 
ltaeH e1pr11"1y Ol' 1ly fllD■■•IJ' 
etlMttft. 

� 1998 

25 October 2001 

t, ,rbfJef: the CC'PI -■l'J' Sa w:scaeble, 
llbllllt8 • • .... , .. 
a10•1aa 1C5(6)(aJ; the •tnfrter la 

tJJ1t Mlrfet»r la then no1111nat14 
orllln•I de•lp■tfoe of tut 

eiikuttve, 'llldeelt tie ...._..tloa 
tiOD ,rott.d• tlla1'. It la not 

1. 'Jbank you for yoair fax of e9e Dini- You eo11C, at the Attmney 
Gene• al'a advice on the lu of. aection 16(5) of the N01f:bc1n 
Ireland Act 1998. I e111 w,iting tollCOlll'ft� tbe Atto1neJ"8 advice. 

2. The f'acta are aet out In your 1etllest and I will not repeat them here.

3. You uk whe10; a Pb.et Mtni■terl dnfgnatn a Mlnlater under 1ection
16(5); then r<etcn• ,w,.e,r acct 16{6)(�; the Mm:iattr it diamieeed
under section 18(9){cl: end thai _......, ter ia then no1i1inated once mo,:-e
1u,der sectilm 18(10}; doea •b• Miniater'I earlier dMtanettlln 11nder 
1ectlon 16(5) rcx,,ato effective? 

4. The Attorney not.ea tb•J: tbe Act�-- no e-p,e•• enewu. In the 
cfrc1unstence tb•t the Act aaa net pio,qide an e:11are1a en■wer. he 
aoaeldea • it a:rgua.ble that a.a aoo u a person cea■ e• to be a Mini•ter, 

• 
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5. 

6. 

1. 

! 
I 
l 

be ia no lOQ&Cr capable of dMfgnated. uncle r aect:1oD 16(5) 
(bec:a11ec, he is not a �orthern � ¥fni8te.t1, •net that mr, ez:i1111,,g 
designa.tio:o cwtmaa tnstantly to e&ct. 'nletc Ja uotbing in the At:t. 
to n:vive I.DY de 1p,etion which iu-• cea-ed to baff effect, and 8%11
dea!gnation tberetme re111•in• :valid,, even in the 
deacrlbcd in per•ga apb 3 ahme. 

'lbe Attorney cnnaldea a 
designation may r.ru -tein 
per■axaph 3, 

view, however, to be that a 
1n the .. �--u.JJ�LII deacribcd Ul 

11ie •tartina patnr ii tbat tbe wmda of the aectton, pen their 
literal mean!n& COftr tbat Id Il! thczc 1- a deeign•tJnn, and at tM 
time of the propoeed CM":aci.ae af ftmction• the dea1gnated pm:wn 
eetisfiea the 1cquireu1mt of etO a Nortbern Ireland Mini.at.er. the 
question which then arlaee t. � deaignatttJD ahouJd not be 
affccti�? Arguments which • t be am■Med for a. designation not 
bcdng effuctfvc iD theae c•• are cm1aid.ered below. 

A firat argumem relates to the "ORl,a •a Northern IreJ■nd Mini.ater9 in 
aecticm 16(SJ: do they em:!1>de ne who ia not at aoxc,e point in 
tirne a Northern Ireland 1hey clea,ty require a pc•·aon to be 
a Northrm l'reland V1uiater at tt,,ae be e&erd•� f11JlCtt<ma ,mder 
that acct1on.. What la ,:mc:Jear whether they aJp,o require tb•t pcaaon 
to bes a Not the, n Ireland at the fflfY!K,I at of c1emcn�tt<JD. 1be 
Atb)11:.ey oonafdfna the bctl-u - to be tbat they do not. for two
reeenna. Pirat, it la not ....,. ao to requho In order to give tbe 
worda •a Northern Ird•nd a mean1na. Secondly, the 
apparent p� af the wi.ao. fa to aPow a de]eption of the F1nt 
Mini•�• ftroctione, but to that the del•(Ptlon ia to ao,,,eone 
who h•• an appiDprJ.Rtc t.o c•11y out tboec fuDctiona. Wbilat 
that purpoae �• that a ebo11Jd not exc,c·ae l\mction• 
wtJJ■t not a Mfni•ter. it ii • to that pUJpOl6 W11ether a perl0D 
ia a N!ni•ter when doaiFatcd It folJrnta that a Pint MmJatcr � 
ADttclpPtinl hJa owu tna,pacl"' {e.g. for mediceJ ttcatrMnt), 
detlgnate ee11,ieone whom be e110:te to bcai• 11e a Mituatm-
befo.re that incapacity utaee. 

8. A aecond � reJatca to whethez" a deeignattcm WO\lld not be
erroctive on the gro1:md• that itjwu not i:,r a ai:agk cnntmuous period.
It 1ee111.ai clear that a � �iOn wo,iJd be wJld wtdcb wu e-1■rco•f¥
intended to apan a eert.a at � .. � during wlucb the P1rat Mini•ter
w.-n1Jd be abeeut. or inca,ped : the1e la coe,,!na in ■ect:ion lti(S) to

i,003 
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9. 

prevent this, and it ii 
appropriate. 

'

eJJSY m, icnvt.eaae cuea where it wo1lld be 

The third arsument w011Jd be a �slgnetion cornea to an end wl� 
the pcrlOD deliv,•ted cceMS to a Utntatm. Of courae tbe pe11®o 
could not eu,rciae amot1ona not a MiDlstcr, but that does not
anawer the quesdon of wt,ctber co1>Jd do 10 If be became a Miniat.cr 
once aa,in- 'lbe stat.uu: doee apm1� piovide that a desiF■tlcm 
ceaeea ta have c& et in dn""'tll"atancea, nor la tbcxe any 
neceasexy implicatint.1 that it • no abaurdit.Y arlaca if the
deaicnetton 8Ubeiata waiting r :aa.ctitafion, end the apparent 
purpose o! the proviaion (to cmure delept1on only to a Min1ste11 ls 
acb1e� by prc,enttnc a _,,.,., o:arclalnQ fl,nctiona wl:rilet not a 
)llmater. For t1"1e rcee«ma the �ttD1ney a,neldm• the better view t.c 
be that a deeig, atitm doea not to have effo-.1 when the penon 
designated ceew:1 to be a Kini•

10. It follawa that the AtlX.4nay\a ls that the Act does not rule out a 
deatgnatim.1 xevi:vl•11 aftm a 1Vherl the pmwo dcaigneted doea 
not, for wbat>ever reuon, ·�"'1 the power. However, the ter•t•• of
the indicrict11•J deetgne1tcm resni important. 1b.e AttOrDeY notes that
w,ether a. partlaller deaip,• • 8Ul vf:ves the paaon c'eefgnetcd 
ceasing to be a Mmiata' cm. tho inte,pxretation of the 
desi&Peiion itadf. A could me:te &--er1 e,preeely or by
neccseary implioetlan, that lt G1Q not euntve. The Attorney conaidma 
tbet. a deNl"etlao 

______ 
va,,lcb merely that -X ii deeigo•ted 1v,d.-z 

'l;tiun 16(5)'" w(IU)d aunill'e, 

Jopetben ll.o1docain 

© PRONI OFMDFM/3/6/12 

aoo, 


	OFMDFM_3_6_12~001~A
	OFMDFM_3_6_12~002~A
	OFMDFM_3_6_12~003~A
	OFMDFM_3_6_12~004~A
	OFMDFM_3_6_12~005~A
	OFMDFM_3_6_12~006~A

