
IN 'IHE HIGH OXJRI' OF JUSl'ICE IN NORIHERN 1REIAND 

�•s BENCli DIVISIOO (CRCNJN SIDE) 

MacDERM)'IT IJ 

IN 'IHE MATTER OF AN APPLICATIOO BY 

M:>ST REVEREND CAHAL B DALY

M:>ST REVEREND� DALY

M:>ST REVEREND FRANCIS G mcx)KS

M:>ST REVEREND JCSEFH aJFFY 

FOR JUDICIAL REVIEW AND 

IN 'IHE MATIER OF 'IHE ErlJCATIOO REFORM 
(NORIHERN IREIAND) ORDER 1989 

'Ihe Applicants, Bishops of the Roman catholic Church whose 

dioceses lie wholly or in part in Northern Ireland, seek a 

declaration that Chapters I, II and Ill of Part VI of the 

Education Refonn (Northern Ireland) Order 1989 are unlawful. 

'Ihat Order ("the 1989 Order") was made on 19th December 1989 

by Her Majesty the Queen in exercise of the pcMers conferred by 

:paragraph 1 of SchErlule 1 of the Northern Ireland Act 1974. such 

an Order is an "Order in �il" arrl for the purposes of t.his 

application the most relevant provision of SchErlule I 

:paragraph 1(7) which reads: 

"References to Measures in any enactltEnt or 
instnnnent (whether passed or made before or 
after the passin;J of this Act) shall, so far 
as the context pennits, be deemed to include 
references to Orders in Council urrler this 
:paragi:aph. " 

lS 

'Ihe significance of that :paragi:aph is that it brin;Js an Order 

in Council within the restrictions imposed by s 17 ( 1) of the 

Northern Ireland Constitution Act 1973 which reads: 
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"'Arrf Measure, any Act of the Parliament of 
Northern Irelarrl arrl any relevant subordina.te 
instnnnent shall, to the extent that it 
discriminates against any person or class of 
persons on the grourrls of religious belief or 
politic-al opinion, be void." 

As to the meanin;J to be attached to "discriminates" s 23 (1) 

provides guidance: 

"For the :prrposes of this Part of this Act a 
Measure, an Act of the Parliament of Northern 
Irelarrl or any other instrurrent discriminates 
against any person or class of persons if it 
treats that person or that class less 
favourably in any c· '-""'4-,L�

-+-
nc:E� than other 

persons are treated in those c • TTTIC� ""',;:x2S by 
the law for the time bei.nJ in force in 
Northern Irelarrl. " 

At the heart of the argmnent of Mr Michael I.avery (!:. (who 

appeared with Mr John O'Hara for the AJ;:plicants) is the 

prop:>Si tion that 01.apters I, II arrl III of Part VI of the 

1989 Order which den] with integrated education discriminate 

against the class which his clients represent arrl he �ses 

that to succeed in these procee::li.n;Js he must satisfy rre of three 

natters: 

( 1) 'Ibat the irrpugned legislation discriminates against the

class which his clients represent; 

( 2) 'Ihat such discrimination, if any, is on the grourrls of

religious belief or politic.al q:>inion; arrl 

(3) 'Ihat I should exercise my discretion in favour of his clients

arrl make the order sought. 

'lhe AJ;:plicants represent all those concerned with the 

continuance arrl preservation of the catholic ethos arrl tradition 

of education in schools which can best be described as "catholic 

sch<X>ls" - such persons include in addition to the Applicants 

themselves arrl other members of the clergy members of the Boards 
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of Goverriors of catholic schools, teachers arrl parents of children 

at these schools arrl all other mernbers of the catholic community 

who believe in the preservation of what Bishop D:tly at paragraph 

19 of his affidavit describes as the "distinctive educationa.l 

vision arrl practice" of the catholic school system. However, as I 

shall in:licate later, the class w.. ich Mr Lavery claims has been 

discriminated against is in fact a wider c]ass than those members 

of the catholic community whan the AI:Plicants represent. 

Before considerirg that sul:mission I pause to rrention a 

number of general ba.ckgrourrl ma.tters which really are not in 

dispute. 

1. fue welfare of children, which includes their education, is a

ma.tter of fundarnenta 1 concern to any Goverrnnent 

surprisirgly Article 3 of the 1989 Order states: 

"3. It shall be the duty of the �t -

(a) to prom::>te the education
of the people of Northern
Ireland.; "

not 

2. fuis duty must, it 'WOUld seem, be exercised with regard to

Article 44 of the Education arrl I ,i braries (Northern Irelarrl) 

Order 1986 which reccXJfilses the principle that children should be 

educated in accordance with the wishes of their parents. fue 

Article provides: 

''In the exercise arrl perfonnance of all powers 
arrl duties conferred or inposed on them by 
this Order, the �t arrl hoards shall 
have regard to the general principle that, so 
far as is carpatihle with the provision of 
efficient instruction arrl trainirg arrl the 
avoi.dance of unreasonable µlblic experrliture, 
µipils shall be educated in accordance with 
the wishes of their parents." 
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3. Since Northern Irelarrl was creatro in 1921 church leaders arrl

church rrernbers of all denominations have been active in the field 

of education arrl have made a significant CX)ntribution to the high 

quality of educational facilities presently enjoyed by parents arrl 

their children in the Province. In his affidavit 

Bishop cahal Dtly sets out the part played by the Ranan catholic 

Cllurch over the years. It is also clear fran the affidavits that 

while ultimate responsibility lies with the Governrrent it has 

hitherto sought to act on a CX)nsensual an:i amirable basis with the 

several church bo:iies. 

4. "As, I have already mentioned Bishop Dtly in his affidavit

refers to the "catholic system of education" an:i the "distinctive 

educational vision arrl practice" of his church. At paragraph 19

he enp-iaSises four matters: 

" ( i) catholic schools are not simply 
schools which hawen to be run an:i 
atterrled by catholics; nor are they 
simply schools in which catholic 
religious instruction happens to be 
given as one e.lerrent in the 
curriculmn. 

(ii) 'Ihe essence of catholic education in
the catholic schools is that the 
whole curriculmn (that is, the 
totality of experiences which 
contribute to the intellectual, 
cultural arrl spirib1aJ grcMtl1 of the 
person) , based as it is on the 
urrlerstan:iinJ of the meanin;J arrl 
purpose of human life as revealed by 
Jesus Cllrist, aims at an integ1.-ation 
of human culture an:i religious 
faith, rather than their separate 
developrrent. 'Ihere is therefore no 
area of the curria1Jmn whidl does 
not have a religious �ion. 

(iii) 'Ihe catholic canmunity's legitimate
desire to preserve an:i realise this
faith-centred vision of education is
embcxlied in the catholic school
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system, which is structurally linked 
to the parish faith-communities. 
'!he school is to be urrlerstocx:l as an 
extension of the family arrl the 
fa i th-conununi ty, which are the 
primary locus of the integrated 
intellectual, a.1l tural, spiritual 
arrl religious grcMth of the person. 

(iv) '!here are many issues on which
conmitted Orristians could take
differinJ views f1.au those which 
catholics regard as essential to the 
moral formation of a child. 
Exanples of these are the catholic 
Church's attitude to divorce, 
contraception arrl abortion which 
issues could arise in the course of 
lessons in subjects other than 
Religious Instruction." 

5. In his skeleton argument Mr lavery develops this approach arrl

relates it to the concept of integrated education. Rather than 

atten,pt a parai;trrase I set out para� 6 to 10 of the skeleton 

argument. 

"6. 'Ihe Ranan catholic <llurch attaches very 
great importance to the role of education 
in prucotinJ the spirib1al -welfare of its 
followers. 

7. 'Ihe Ranan catholic <llurch regards itself
bourrl where possible to provide schools 
with a catholic ethos where what it 
regards as furrlalrentaJ trnths will be 
taught arrl where the entire at:nosplere 
shc:w.d be corrluci ve to the stren:Jthenil'XJ 
of the faith of cruJ.dren arrl youn;r 
people. 

8. � Ranan catholics in Northern Irelarrl
regard tharse.l ves as bourrl in conscience
to provide arrl avail of, if they can,
sudl an education for their dlildren.

9. 'Ihe teachin:J of the Ranan catholic <llurch
differs frun other Orristian arrl non
christian religions on sane serious
scx::ial matters eq abortion arrl divorce.

10. An integrated system of education nust of
necessity be neutral on many of these
issues. It will not share the main
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oojectives of Rc:man catholic sch(X)ls. It 
will separate religious education f:ran 
the rest of the curriculum so that in 
effect the overall curriculum will be 
deprived of the ethos which the catholic 
school seeks to provide. It wa.ild not be 
acceptable to lt05t Ranan catholics in 
Northern Irelarrl." 

"Int.Eqrated education" is described in Article 64 (1) of the 

1989 Order as "the education together at sch(X)l of Protestant arrl 

Ranan catholic µ.Jpils". over the past decade or so a number of 

inte:Jrated sch(X)ls have c:x::aoo into beirg: they are presently 10 in 

number atterrled in aggregate by 1871 µ.Jpils. As a concept 

integrated education may have much to cctmrerd it. It is not a 

novel concept. E3rl y in the 19th Century James Ibyle, 

Bishcp of Kildare arrl I..eighlin said: 

"I do not c,ee how any man, wism.nJ well to the 
µ.iblic peace, arrl who l(X)ks to Irelarrl as his 
COlll1try, can think that peace can ever be 
pennanently established, or the prosperity of 
the COlll1try ever well secured, if children are 
separated, at the cal1lltn1=11CE��t of life, on 
account of their religious cpinions. I do not 
k:ncM any m:?aSUreS whidl v.UJJ.d prepare the way 
for a better feelirg in Irelarrl than unitirg 
children at an rarly age, arrl brirgirg them up 
in the sarre sch(X)l, leadirg them to connnune 
with one another, arrl to fonn those little 
intimacies arrl frierdships which often subsist 
through life." 

Recently integrated education has attracted sare parental surport 

but the number of µ.Jpils participatirg in integrated education 

still represents less than 1% of the total in Northern Irelarrl 

sch(X)l pcp.llation. '!he c::x:rrna1t of Mr Peover, an assistant 

secretary in the Department of Education, should, however, be 

borne in mirrl - he says in paragraifl 5 of his affidavit: 

"Nevertheless, they represent a rapid rate of 
grCMth since the first integrated school was 
established in 1981 with 28 µ.Jpils. '!his 
grCMth has taken place durin;J a reri.cx:l of 
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decline in pupil numbers overall, arrl in 
circumstances where grant-aid f:ran the 
Deparb:rent has not been made available to 
individual scho o ls until  they were 
educationally viable. Consequently, it has 
been the pattern for the sponsors of 
integrated schools to set then up as 
independent schools arrl this has been 
represented to the Deparb:rent as havirq 
constituted a seria.is obstacle to the 
develq:mmt of integrated schools." 

Apart f:ran what is contained in Mr Peover's affidavit the 

Goverrnrent' s attitude t.c,.,mrds integrated education appears in two 

consultative papers: Education in Northern Irelarrl - Proposals for 

Refo:rm (March 1988) an::1 Education in Northern Irelan::1 - 'Ihe Way 

Fo:rward (october 1988). In the latter paper - Part 6 - the 

Goverrnrent's attitude is set out at paragraphs 6.1 an::1 6.2: 

"6.1 Against the backgrourrl of the deep 
canmuni ty di visions in Northern Irelarrl, with 
children fran the two traditions beirq, for 
the rrost part, educated separately, the 
consultation paper declared the Goverrnrent' s 
intention to act p:::>Sitively to facilitate the 
develq:mmt of integrated education where 
parents express a desire for it. rrhe 
Govemrcait is therefore especially encouraged 
by the suwcrt which was expressed for the 
aims of int.E=grated education durirq the 
consultation process. A particularly va]_11ah le 
contribution was made to the de.bate by those 
who put forward other proposals for 
consideration in addjtion to GMIS. 

6. 2 Accordin;Jl y, the Govemrcait ro,,, interrls 
to µ.rt in place a � of ireasures designed 
to alla.,, max.inrurn expression of parent31 wishes 
for integrated education arrl to suwcrt the 
estahlishne1t of integrated schools, incltrlirg 
the folla.,,irq ( cament on specific issues is 
given in later paragraµlS) : 
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-

greater r�tion to 
parents' wishes; 

the introduction into 
legislation of a statuto:ry 
responsibility on the 
� of Education to 
encou r age integrated 
education - which ma.y be 
achieved in part through 
a n  jndep:ndent body 
a s s i s ted by publ ic 
furilirg; 

means  o f  p r o v i d i ng 
financial help for newly 
established integrated 
schools at an early stage 
in their developrent; arrl 

priority to be given to 
capital projects for the 
provision of additional 
pupil places in integrated 
schools." 

Paragra?)S 6. 7 arrl 6.8 are also relevant in the light of 

Mr I.ave:ry' s claim that priority in the allocation of at least 

capital furrls will be given to integrated schools. 

"6.7 Representations were ma.de durirg the 
consultation process that grant-aid sha.tl.d be 
ma.de available in respect of new integrated 
schools fran an early stage in their 
developrent. '!he Gove.rrnnent a<Xepts this 
prqx:6c3J arrl interrls to give it effect within 
the new legislation. 

6.8 '!he consultation paper also irrlicat.ed the 
Goverrme1t' s intention the enrol.m:mts in 
grant-ma.intained inteqrated schools wculd not 
necessarily be constrained by J;ilysic.al 
capacity. To the extent tha.t this ma.y create 
accuc11to]ation pressures, ruildirg projects for 
the provision of adiltional pupil places will 
receive priority within the schools capitol 
prograrnrre. '' 

But the Goverrmeit's attitude on the priority issue nust be read 

in the light of what Mr Peover says at paragra{il 24 ( d) of his 

affidavit: 
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"(d) with reference to stateroents made in 
paragra}:XlS 23 arrl 29 of that affidavit, there 
will be no discrimination against catholic 
schools in the allocation of c.apit.al furrls 
because of demarrls arisin:J within the 
int.eg:rated sector. '!he 1989 Order does not 
include any provision whatever for detenninirg 
priorities in the allocation of C3pital grants 
to any school. '!he Goverranent' s policy about 
priority for c.apital projects for the 
provision of additional :p1pil places in 
integrated schools was announced (in 
parag.ta?'}S 68 of '"Ihe way Fo:rward") in the 
follc::Min:J tenns: 

''!he consultation paper . . in:licated 
the Goverrnrent' s intention that 
enrolrrents in GMI schools would not 
necessarily be constrained by 
physical capacity. To the extent 
that this may create acc::cmocdation 
pressures, buildin;J projects for the 
provision of additional pupil places 
will receive priority within the 
schools capit.al programme. 1

'!he Goverrnnent regards such a policy as 
essential if the integ.tated sector is to be 
allCMed a reasonable q:µ,rtuni ty to grr::M to

its full potential. 'Ihis statement of policy 
ai:pears, hc::Mever, to have been misconstrued as 
� that all integ:r·ated school projects 
will be given an absolute priority, at the 
expense of projects in other school sectors. 
'Ihis is not the case. '!he :p:::>sition is that in 
order to resporrl equitably to the many 
a::rrpetirg demarrls on the schools capital 
programme it is necessacy to fix priorities to

identify the schemes which will be released. 
It is policy to give schools a degree of 
priority over other se.I:vices, arrl within the 
schools programme itself, to give tq:> priority 
to the provision of school aa:x:mnroation for 
all children in an area. 'Ihis policy will 
renain. Other school priorities include 
schools involved in rationalisation schemes, 
schools with seriously sub-standard 
acconnncxiation and capital deficiencies 
affectirg the curriailurn. Integrated school 
schemes, in recognition of recent growth 
patterns within the sector, have roorely been 
added to this group of priority schemes. Each 
scheme qualifyin:J for consideration within any 
of these priority areas will be considered 
entirely on �it. None of the priorities 
described is absolute. 
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A major increase in the c.apit:nl furrls 
available for all school sectors has been 
securoo. Considerable adjjtional financin;J 
has also been set aside by Goverrnrent for the 
inplerrentation of education refonn.s as a 
whole. such enhanceoont will sec,1re that 
there will be no financial detri.rrent to any 
school sector durirg the inpleoontation {i1ase 
of the education reforns;" 

No matter hCM this paragrapl is analysed arrl applied in 

practice it secns to ire that however large the stnn allocated as 

educational resources the annmt of that "cake" (as it was 

referred to in argurrent) available to all those schools which are 

not integrated schools may well be reduced by reason of the 

camni:bnent of the Goverrnrent to the furtherance of integrated 

education - a c:x:xmnibrent which fle1NS f1.-au the duty imposed by 

Article 64 "to encourage arrl facilitate the developrrent of 

integrated education". 

'!he attitude of the AWlicants to integrated education is 

equally clear arrl has been repeatedly stated when suhnissions have 

been made in response to the �' s papers. It is: 

"'lhe catholic Church in every ca.mtry where it 
is nat irrpeded provides schools to enable 
parents to fulfil their right arrl their duty 
as stated in canon raw to have their children 
educated in a catholic school. While there is 
a clear responsibility on us bisllo{:s to remirrl 
parents of their ooligations in this regard, 
nevertheless the Church does nothirg to 
d:>struct or� the efforts of people whose 
sincerity we respect arrl who feel that this 
(viz the establishment of integrated schools) 
is the way fo:rward." 

6. 'lliE SCliEME OF PARr VI OF 'IHE 1989 ORDER

Up until r£M integrated schools had to prove themselves 

before they could receive Goverrnrent furrli.n;J. 'Ihe Gove.rrnrent 

feels that this may have stultified the �ence arrl growth of 
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such schools. Pe:maps surprisi.rgly the� for encouragin;J and 

facilitatin;J integrated education prq:osed by the 1989 Order does 

not a�, at least primarily, to be by the simple expedient of 

furrlinJ "ab initio" a new integrated school project despite what 

was said in paragraph 6. 7 of the consultative paper 

"'Ihe Way Forward". 'Ihe d1osen ro.rt:e is to give to parents the 

pc:,wer to initiate a d'lan1e to integr·ated schoolirg in an existin;J 

school. '!his pc:,wer bein;J markedly different to that given by 

Article 19 of the 1986 Order to Boards of Governors of controlled 

schools who wished their school to becare a controlled integr·ated 

school - there the extent of parent31 interest was that the Board 

of Governors were urrler a duty to ascertain the views of parents 

atterrlirg the school which the Board wished to convert into a 

controlled int.egrated school. Boards of Governors of schools in 

the maintained area are also granted the pc:Mer to initiate a 

chanJe to integr·ated education but it would seem unlikely havin;J 

regard to the ethos prevailirg in catholic schools that the 

Governors of catholic schools would initiate such a cbanJe. It is 

cls,r that what Mr Iavery, arrl his clients, fear is what might be 

described as "parent pc:Mer" : it is I;X:>SSible, he argues, that a 

group of parents (not necessarily a majority) might win a vote 

urrler Article 70 of the 1989 Order arrl given the �ta] duty 

to encourage arrl facilitate intE:yrated education awroval would 

follCM alrrost as a matter of cn.irse - always assumi.n;J that a 

reasonable number of Protestant µJpils would participate. 'Ihe 

effect of this decision would be: 
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1. '!he schml prq>erty 'WO.lld be transferred frun the existirg

Trustees
-

to the Board of Governors of the new grant maintained

integ1.·ated schml urrler Article 75 of the 1989 Order.

2 • Provisions would have to be made for the education of p.1pils

of that schml whose parents wanted them to enjoy a catholic

education, in sare suit.able altenlative catholic schml.

3 • Teachers who did not wish to participate in the new

integrated education schml 'WOUld have to be :re deployed

elsewhe:re.

To date no integrated schml has arisen frun an existirg 

schml decidirg to become an integrated schml an:l Mr Lavery 

a�ts that at the present time given the traditions an:l ethos of 

the catholic church in regard to education it is unlikely that the 

Board of Governors or a group of parents in a catholic schml 

would wish to convert the schml to an integrated schml. But 

tines are cbarqing, the �parbrent is charged with enca.rragirg an:l 

facilitating integrated education an:l the:re is, he argues, a 

"risk" of a group or gror1ps of parents managing, despite the 

q:position of other parents arrl the catholic Church, to initiate

sua:::essfully a transition to integrated stab1s arrl as a result a 

school would be lost to the catholic system of education. '!he 

fear, though not expressed, exten:ls I ilnagine to other schmls 

follOY1ing the lead of the first to embrace inte.Jrated education. 

In such an event, Mr I.avery argues, the catholic school system is 

by the 1989 Order, because it aims to enca.rrage arrl facilitate 

integrated education, being subjected to potentially seriOJS 

damage arrl loss. 
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Against this brief factual paraphrase, the total evid� 

beirg fourrl in the affidavits arrl exhibits before the Court, the 
fev..K 

question which arises is: do chapters I, II arrl III of �r VI 

of the 1989 Order discriminate against any person or class of 

persons on the grourrls of religious belief or politic.al opinion? 

:&It before seekin:J to answer that question it is necessary to 

determine the "class" which the Applicants claim has been 

discriminated against. 

In the course of his argument Mr Iavery's final definition of 

the relevant class was: 

"'Ihe cJass discriminated against is the group 
of persons (both present arrl future) whose 
religious beliefs require them (or may in the 
future require them) to strive to educate 
children in schools which reflect the et.hos of 
their religion. This groop includes 
Protestants  and Roman Catholics in 
Northern Irelarrl. An irrlividual nenber of the 
group is also discriminatro against. " 

As a slight variant he suggested that perha:p:; "lead" should be 

substituted for ''require'' . 

In that he embraced Protestants in the class, Mr Lavery was 

widenin:J the class beyorrl that irrlicated in the original 

ai:plication. 

stated thus: 

'Ihe first grourrl on which relief was sought was 

"'Ihe provisions of Olapters I arrl II of 
Pa rt V I  o f  the Edu c at i o n Ref orm 
(N o rthe r n  I r e l a nd) Ord er 1989 are

unreasonable, unfair, discriminato:ry arrl 
contrary to Section 17 of the Northern Irelarrl 
Constitution Act 1973 in that their effect is 
or is likely to be disadvantagec,Js to 
cat.holies arrl in particular to cat.holies who 

wish to have their children educated in 
schools with a catholic dlaracter." 

'Ihis extension was advanced in anticipation of the argument 

that Protestant schools would be as adversely affected by the 
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legislation as catholic sch(X)ls. Urrlerstardably there was no 

evidence before me as to whether or not in Protestant (meanirq 

non-catholic) schools there is a similar errplaSis on religious 

ethos as there is with catholic sch(X)ls. For my part I would 

doubt if this -were so: very many non-catholic sch(X)ls claim to be 

arrl pride themselves up:>n bei.rg non-denominational sch(X)ls. 

In my view any con.5ideration of s 17 of the 1973 Act must 

start with the question: ''Who" is beirg less favourably treated 

than ''wham"? 'Ihe ''wham" can be readily defined as those who 

favour integr-ated education. If that be right the ''who" would be 

all who do not favour such education, which is a very wide class. 

It includes those who are against integrated education, those who 

are in:lifferent to or have no views on the subject, those, like 

the A{:plicants, who prefer their avm system of education arrl do 

not wish to see it urrlennined in any way, arrl those who would wish 

to see integrated arrl non-integrated sch(X)li.rg develop side by 

side without the one beirg in any way preferred to the other. 

As I have already errplaSised the Deparb"ocmt is urrler a duty 

to encourage arrl facilitate integrated education arrl to that 

extent wc,uld favour integrated education, but at the sarre time I 

am satisfied the Deparb"ocmt reccxJIU-ses that integrated education 

is only a srrall part of the whole educational scene. 

such favouritism arrl the emergence of rrore integ:r-ate.d sch(X)ls 

'WOU.ld lead to fewer p.ipils beirg available for teachi.rg in all 

other sch(X)ls as the p.ipil pcp.llation is a cacparatively fixed one 

arrl CXJUl.d lead to lesser financial suwcrt beirg available to 

other sch(X)ls arrl to that extent other sch(X)ls CXJUl.d be said to be 

disadvantaged. 
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'Iherefore Mr Iavery vJOUld say that other schools may be less 

favourably treated by the inp..igne:l legislation than integrated 

schools arrl so discriminated against. 

In reply Mr CcxJlllin says that any "less favourable treatlrent" 

is sinply a CX)nsequence of Governrrent policy to support 

integ:cat.ed education. 'Ihat policy may damage other schools or may 

a� unfair or unreasonable but Parliaiocmt is sovereign arrl 

legislative unfairness, leness or damage do not attract 

interf� by the carrts - that is elerrentary constitutional law 

- unless such discrimination was on the grourrls of religious

belief or politirnl opinion. 

In SC>Ire cases there could be a very difficult question for 

decision - namely whether or not one class has in fact been 

treated less favourably than another by the inp..igne:l legislation. 

Irrleed Mr Ccghlin argued that before the 1989 Order the 

disadvantaged class was the integrated school cl ass arrl that the 

1989 Order merely gave them equality of treabtent with everyone 

else. �tennination of that issue could involve a very fine arrl 

difficult balancim exercise rut for the p:roposes of this case I 

am prepared to assurre that by reason of the existence of the duty 

to encourage arrl facilitate inte:)r·ated education the 1989 Order 

does treat the non-integrated schools c.l ass less favourably than 

the integrated. 

'Ihus I turn to what Mr Ccghlin rightly claimed to be the 

real point - was such discrimination on the cp:'CX.ll'rls of religious 

belief or politic.al �inion? I n-ention politirnJ q:>inion because 

in the a::,urse of his reply Mr Iavecy introduced that factor into 

the case. His argunent was that integrated education was favoured 
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by those (includirg the Departrrent) who believed that the 

education of Protestant arrl catholic children together would 

lessen the sectarian tension arrl bitterness which bedevils the 

Province arrl in the cnrrse of tine would lead to a better 

between the Protestant arrl catholic ccmrunities arrl 

so lead to a nore nonnal politic.al clinate. For my part I do not

consider that the Goverrnrent' s attitude integrated 

education is a matter of politic.al �inion - it is fourrled in what 

I consider to be the non-politic.al belief that as a matter of 

educational policy it is in the p.lblic interest to �rt 

inteqrated education. Certainly any less favourable treatnent 

suffered by the class which the AH;>licants represent is not 

suffered by reason of their politirnl opinion beca11se that class 

ca.Ild embrace every possible shade of politic.al opinion. 'As can 

be seen f:run all the docune1ts filed on behalf of the AH;>licants 

this was always a case of alleged religious discrimination

politic-al opinion never carre into it arrl in my judgment rightly 

so. 

In the CX>UrSe of arguxrent. I was referred to various cases 

decided urrler the Fair Employm:mt or Sex Discrimination 

legislation. At the tine it seemed to rre that they were of little 

assistanc:e as the issue in this rnse is very nuch a question of 

fact - have the AH;>licants been discriminated against on the 

grourrls of religious belief? Since the conclusion of the hearin:J 

the decision of the Hcuse of Lords in James v Eastleigh 

Borough COlmeil has been reported - 1990 3 WI.R 55. I am prepared 

to accept that the speeches in that case may help resolve ea 

urrler the Sex Discrimination or Fair Employrent legislation. 
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However I find m:::>st assistance in the observation of 

lord Griffiths at 64C:

"Whether a person treats another less 
favourably 'on the gm.urls of sex' is a 
question that does not pennit of nuch 
refinenait. It iooans did they do what they 
did because she was a v.1Cll\aJl ( or a man) . It is 
a question of fact which has to be answered by 
ar,ply.irg mcacon sense to the facts of the 
particular case. '' 

If the 1989 Order favoors integ:rated schools to the 

disadvantage of other schools it is all other schools arrl those 

who are associated with them who are disadvantaged. Mr Iave:ry's 

fo:rnrulation is limited to schools arrl their associates who favour 

a religious ethos but this group is a sub-cl ass of the primary 

larger class which includes non-dencminational schools arrl people 

who either have no religious beliefs or whose beliefs do not 

require them to serrl their children to a school hav.irg a 

particular religious ethos as well as those fallinJ within 

Mr Iave:ry' s cJ ass. As any damage caused by the 1989 Order will 

affect all non-integrated schools the damage suffe:red by those 

within the primary class, but not within Mr Iave:ry' s class, will 

not be sustained on gm.urls of religious belief. It cannot be 

said that any damage suf fe:red by Mr Iave:ry' s class has been 

caused by discrimination on gm.urls of religious belief because 

even if they had no such belief they would have suffe:red the saire 

damage as all others in the primary class. It may be that the 

At:Plicants arrl others fallirg within Mr Iave:ry's c.lass are rrore 

concerned aro.it the risk of potential damage arrl its consequences 

than others within the primary class rut such damage is not ca11sed 

or contributed to by their religious beliefs or politic.al cpinion.s 
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(whatever they may be) but by reason of the fact that "their" 

schools are not int.egrated schools. 

My conclusion therefore is that the .AWlicants have failed to

satisfy ITe t.hat any p:>rtion of Part VI of the 1989 Order offerrls 

against the 
• • 

prov-1.s1ons of s 17 of the Northern Irelarrl 

Constitution Act 1973 arrl aexx>rdi.rgly I dismiss this awlication. 

Before finally partirq carpany with the 1989 Order I would 

venture to return to a point I nentionerl in the course of the 

hearirq. 1he 1989 Order is in effect a suwlene1t to the 

1986 Order. 1hus to study current legislation in relation to

education reference must be made to both Orders arrl there may be 

older Orders arrl statutes -which are still relevant. It may be 

possible for those in daily contact with educational issues to be 

familiar with arrl to urrlerstarrl all the relevant legislation but 

as parents becare increasirqly involved in educational matters 

they as well as teachers arrl nanbers of Boards of GovenlOrs must

face a dauntin;J task when they read the various statuto:ry 

prov-isions, seek to firrl what is relevant arrl then t:ry to

urrlerstarrl articles containing nurrerous para<Jl'.aphs arrl sub

paragraplS. Where in:lividual rreubers of the public are expected 

to participate in the administration of the education system it 

would seem to 100 to be desirable that they should only have to

refer to one dcx:::um:mt arrl t.hat t.hat docurrent should be expressed 

in crisp arrl easily urrlerstocrl larguage. For my part I remain 

convinced that the concise l�ge of, for instance, the 

Sale of Gocrls Act 1889 arrl or the larceny Act 1916 remain 

precedents of the draftsrnan' s art which ccw.d helpfully be 11sa:l

tooay as a precedent in the draftin;J of current legislation. 
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As Judge Learned Han:l said in a speech in W�n in 1929: 

"1he larguage of the law 1l1LlSt not be foreign 
to the ears of those 'Who are to oc:,ey it." 
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MlST REVEREND J03EFH IlJFFY 

FOR JUDICIAL REVIEW AND 

IN 'lHE MATIER OF 'lHE IDJCATIOO REFDR-1 

(NORIHERN IREIAND) ORDER 1989 

-···

JUDGMENT 

OF 

MacDEEMJIT LJ 

••••• 

20 

••
••

•

••• ••• •• 

••• ••• 
•••

• 

•• 
•••••• 

••• 

••
••

• • 
•• 
••• •• 

••
••

• 

•••

••• •• 

••••• •• 
... � • •• • •• -·· 

....
.

• •• 
• ••• • •• • ••• • •• -· 

• ••• •• 

• •
••

•• ••• 

•'
••

• 

·••'

•' 


	ED_13_2_1350~001
	ED_13_2_1350~002
	ED_13_2_1350~003
	ED_13_2_1350~004
	ED_13_2_1350~005
	ED_13_2_1350~006
	ED_13_2_1350~007
	ED_13_2_1350~008
	ED_13_2_1350~009
	ED_13_2_1350~010
	ED_13_2_1350~011
	ED_13_2_1350~012
	ED_13_2_1350~013
	ED_13_2_1350~014
	ED_13_2_1350~015
	ED_13_2_1350~016
	ED_13_2_1350~017
	ED_13_2_1350~018
	ED_13_2_1350~019
	ED_13_2_1350~020

