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MARTIN McGUINNESS MP: APPLICATION FOR JUDICIAL REVIEW 

As arranged on the telephone I am sending you, for information, the papers lodged 

by Martin McGuinness in the High Court. 

The first stage in judicial review proceedings is an application to the Court for leave 

to apply for judicial review. This is nomially an ex parte application but it is not 

unusual for the Court to invite the proposed Respondent to appear as it has done in 

this case. The Court is sitting today to fix a date for the leave application. 

The Applicant is challenging the legality of the requirement placed upon him by the 

Parliamentary Oaths Act 1866 to swear an oath of allegiance to the Queen. He is 

also challenging the decision of the Speaker of the House of Commons to exclude 

him from access to the House of Commons facilities which are available to Members 

who do take the oath. 

I am obtaining instructions through the Law Officers' Department, who have been in 

touch with an official of the House of Commons (although they have not yet been 

C:00d 6:::::t · E:,t'09t'S 2E2T0 

0 PRONI CENT/1/27/32A 

H&Jnw ANN3.f f- 3J I .::1.::10 S , 001 I JI 705 NMOc:lJ [[ : 11 l6/80/0c 



., 

2. 

able to contract the Speaker herself). At the leave hearing Counsel for the 
�----

s pond en t s will oppose the application on the grounds that the Parliamentary 

Oaths Act is, in the circumstances, unchallengeable and that the decision of the 

Speaker is non-justiciable. There may also be an issue a_s to whether the Northern 

Ireland Court is the appropriate forum. 

I hope to instruct Mr Weatherup QC, Senior Crown Counsel, on his return from 

holiday shortly. 

I will keep you informed of any developments. 

NP ROBERTS 
CROWN SOLICITOR 

Encs 

Direct dial: (01232) 546052 
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DOCKET FOR EX-PARTE APPLICATION 

19 No. 
IN THE HIGH COURT OF WSTICE IN NOR1HERN IRELM'D 

QUEEN'S BENCH DMSION (CROWN SIDE) 

QUEEN'S BENCH DIVISION .----------��-��-�
,1 2 AUG 1997IN TH� MATIER OF AN APPUCATION BY 1v1ARTIN McGUINNESS, lviP, 
RECEMD FOR LEA VE TO APPLY FOR JUDICIAL REVIEW 

AND IN TIIE MATTER OF THE PARLIAMENT ARY OATIIS ACT 1866 

AND IN Tiffi MAITER OF A DECISION BY THE SPE.I\KER OF Tiffi HOUSE OF COM?v!ONS 

Mr. to move on day 
the day of August 1997, on behalf of the applicant for an order that _(a) 

(a) State in
precise terms
the order
required.
a) a declaration that the Parliamentary Oaths Act 1866 insofar as it requires the applicant to

swear or affirm allegiance to Her Majesty, Queen Elizabeth II or to forfeit bis entitlement
to sit in th� House of Commons to represent the constituents of !Vfid-Ulster is
incompatible with the applicant's constitutional right as a Member of Parliament, including
his right to freedom of expression and with the rights of his con.stituents and is therefore
unconstitutional and tm1awful.

b) an order of mandamus directed to Her Majesty's Government requiring it to introduce
l:gislation to abolish the said requirement

c) declarations in relation to the decision of the Speaker of the House of Commons made
in a Statement to the House of Commons delivered by her on 14th May 1997, whereby
she denied the applicant, as a Member of Parliament who was and is not prepared to
take the oath of allegiance, access to the services of the six. Departments of the House
and beyond that;
(i) the said decision wa.s unlawful
(ii) · · the said decision was reached by a procedurally improper process: and
(iii) the said decision was irrational
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an order of certiorari to remove into this Honourable Court and quash the said decision 

f) such further or other relief as the court deems just

g) costs

Signed: .... 4!,::!.:::!. .... �7-·· 
Mchael Flanigan 
Solicitor for the Applic 
207 Falls Road 
Belfast BT12 6FB 
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·QUEENS BENCH DTVISION (CROW1'--T SIDE)

IN Tiffi MATIER OF Ai'-T APPLlCATION BY.MARTIN McGlJil'-l�SS, :MP, 
. FOR LEAVE TO APPLY FOR JUDICIAL IIBVIEW 

AND IN THE MATTER OF TIIE P ARLLA.MENT ARY OATHS ACT 1866 

AND 1N THE.w!A.'ITER OF A DECISION BY Tiffi SPE.A.KER OF TIIE 
· HOUSE OF CO:MMONS

.STATEMENT QUEEN'S BE CH DIVISION 

,t 2 AU 199T 

RECE VED 

pursuant to.the.Rules.of the Supreme Court·: 

.�(Northrni'lreland) 1980,:0rdet .. 53 Rule 3(2) . 

1. ·:Toe applicant·is· Mart:iri McGuiifriess,··Member ·of Parliament ror the. constituency of Md
· utster; ofGulladuff; La�ey,·_co·Derry. · · 

· 2. ··The relief is sought:
a) a declaration that the Parliamentary Oaths Act 1866 �of.ar as it requires the applicant to

. . . . . .. , .  . .. - . . ·-- . ·- . . ......... - .. .. . .. ' . . 

.. swear. or affinn-allegiance to Her Majesty, Queen Elizabeth.. II or to forfeit his entitlement
'to sfffu-the.Ho�e�of Commons to represent the'constituent.s of Mid-Ulster is
incompatible with the· applicant's constitution.-il right as a Member of Parliament, including 

·. his rightto .freeci;o�·]f.expression and with the rights of his constiruents and is therefore
·· unconstitutional and unlawful.

) an order of mandamus directed to Her Majesty's Government requiring it to introduce 
legislation to abolish ·the said requirement 

c) declarations. in relation to the decision of the Speaker of the House of Commons made
in ,(Statement to:the.8qwii:'o1Commons delivered by her on 14th May 1997, whereby

. . 
. ,she.deriied.the-applican(·as_a)Jember of Parliament who was and is not prepared to

take .. ��· oath of allegiance, access. to the services of the six Departments of the House 
an.d·beyond·1hat: · . ·. 
(i) ·the ·said decision· was unlawful

. � � . . . 

.. (ii}·· the said decision-was -reached-by ·a-procedurally improper process: and ·
' ' 

.. . .(ili}-the,said decision-was-irration:ll... . . ...... 

) ·an order.of certioraift6 remove into this Hono·urable Court and quash the said decision 
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such further or_ other relief as the court deems just

g) costs

3. The grounds on which the said relief is sought are:.
.. ' 

a) the requirement under the ·Pa.r.liamentary Oaths Act 1866 that all Members of
Par�ent swear. the oath of allegiance to the monarch·ofthe day is unlawful
and unconstitutional as it is incompatible with·thefundamental constitutional right
to freedom of expression and ir rparticular the applicltlt's right as an elected
Member of Parliament to hold Irish republican.political views, and results in. .. ' 

unequal treatment between ·those .Members of P-arliament who hold Irish republican
political views (and their.constltuents),and those Members of Parliament who do
not (and their constituents).

b) the requirement to take the· oath of allegiance and lhe Speaker's decision a.re· ··• · · ·�

incompatible with:
(i) European Community law

. . . . ·.(ii) .. the, European Convention,on Human Rights and m particular with Articles.· 
IQ.and 14 of.the.,Convention._· -··-· .. 

(iii) . the spirit of domestic legislation, arid ih particular the-prowions bf the· ._,
Northern Ireland Constitution Act 1973 and the Farr·Employmen!Act'1986"' , ..
and Section 1 of the Representation of the People Act 1983 and are therefore
·unconstitutional . ; .

c) The Speaker of the House of Commons:

(i) is guilty of illegality in reachmg. the said decision in that she lacked the .
. . .. . . . . ,jurisdiction to. make .trus · decision, whether by wafof a Sbiteriierit to the 

House� or af all 

(ii) The Speaker of the House of Commons is guilty of proc�d� impropriety · · ·• .. ,
in reaching the said decision in that she failed ·to ·give· any or-adequate•,.• ·· · · · 
consideration to·the terrns,ofthei applicant's· democratic·mandate;··to·th.ose-;.
duties and responsibilities of a lv!emb� of Parliament-which <lo not ��quire ,: : ,

a Member to take his seat in the House of Commons and which the s·aid
' ' ' '  J 'services w�e introduced 'in whole or in part to, facilit.ate; o'r 'to' 1he impact.'
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which the denial of those services to the applicant would have upon his ability to properly. 
fulfil those duties and responsibilities to his constituents and gave undue emphasis to the 

act of raking a seat in the House of Commons by oath of affinn.1tion; she failed to grve the 
applicant the opportunity to make representations before reaching this decision, which he 
was legitimately entitled to expect; and she ruis failed to pr�de proper or adequate or 
any reasons for this decision. which he was legitimately entitled to expect. 

(iii) The SpeJ.ker of _the House of Commons is_ guilty of irrationality in reaching the. said
de�_ision· in that_: she· acted� a_y.,_ayjncomparib�� with the applicant's right to freedom of
politica l�xpression inch1_dirlg his right to work on bc:half of his constituents in accordance
"?.-ith· his democratic mandate and discriminated against him on the basis of his Irish 
republican political beliefs; she acted in a wzq mcompatible with the fundamental 
constitutional right of the applicant's constituents both under the common law and under 

. Artiais. ib aricf"i,fofthe.European Convention of Human Rights to freedom of political 
expression. and to have the .applicant work .on their. behalf at Westminster on the basis of 
his -�Iife��tec_ti9f! _{gxpl11itfu�t _that qer "decision" was unreasonable arbitrary and capricious; 
and further and in the alternative that her decision was clisproportionale and unjustifiable. -
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Dated this 11th day of August 1997. 

Signed: ..• �d.✓ .. fY.�.j� 
:Michael Fhnigan 
Solicitor 
207 Falls Road 
Belfast 



Il'J 11-IE HIGH COURT OF JUSTICE IN NORTHERN IRELAND 
QUEEN'S BENCH DMSION (CROWN SIDE) 

1N THE MATI'ER OF AN APPUCATION BY Iv1AR1lli' McGUINNESS, :MP 
FOR LEA VE TO APPLY FOR JUDICIAL REVIEW 

IN .IllE MATTER OF THE P ARilAMENf ARY OATHS ACT 1866 

�-----t-...;.;� IN 1HE MATTER OF A DECISION BY THE SPEAKER OF THE HOUSE 
OF COivflvf ONS 

1. I Martin McGuinness,-Member of Parliament for the constituency of?v.fid�Ulster, of
Gulladuff: Lavey, Co Derry make Oath and say� follows:

2. I am the applicant in the above procee� and a member pf Sinn Fein. I am.a member
of the party's Ard Comhairle (National Executive), and the party's Chief Negotiator in the
CWTent peace process. Having polled 16.1 % of the vote at the last Westminster general
c::lection, Sinn Fein is the third largest political party in the North of Ireland

3. In the last Westminster general election, I stood as the Sinn Fein candidate in the
. . . . . . . � 

constituency ofrvfid-UJ.ster and on 2nd May 1997, I was elected as the Member of
Parliament to represent the people of that constituency.

4. Sinn __ Fcin is an Irislfrepublican political party, committed to the principle that the Irish
people have the right_to self-determination and therefore the party does not recognise the
sovereignty ofthe·British monarch owr any part of Ireland. It is party policy that Sinn
Fein members elected to the-British parliament refuse to swear or affinn any oath of
allegiance to the British monarch. That is the mandate that I sought and received on the
1st May 1997.

5. It was made known to the �d-Ulster electorate and was restated during my election
. carnp;ugn that � .. w� )1qt prep�d to take niy seat in the House of Commons. During my

campaign, _I also_ emphasised that although this meant I would not participate in the 
proceedings of the House of C-Ommons, I intended, if elected, in addition to carrying 
out work on their behalf in the constituency, to attend Westminster and avail of the normal 

' • . ' . J' . • • : • . � • . •• . • 

facilities afforded as a matter of course to Members of the House of Commons in order to 
represent my constituents' interests and fulfil my respOI1S1bilities as their Member of 
· Parliament,. insofar as I could do so short of taking my seat in the House of. Commons.
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This wpl,lld .. h.,rye invol�cl ai:rtong; �tb� tltjngg, r:i:is:-i.ng �u� .C?f eonc=n to zny
constituents with and lobbying on ·their behalf the relevant Government .Ministers

__,,,.,.__ and appropriate <!°vemment Departments, including the North.em Ire.land Office,
'tuated at Westminster or in Whitehall, as well as other influential Members of

Parliament and Members of.the Select Committee on Northern Ireland Affairs.

6. At the date of the election, as Sinn Fein Members of Parliament, my colleague Gerry .
Adams, Member of Parliament for West Belfast and I were entitled to the use of an
office within the Palace of Westminster. We were also entitled, without tiling our
seats by swearing or affirming the oath of allegiance, to avail of various facilities and
services provided to Members of Parliament to enable and assist them to undertake

· their responsibilities to• their constituents.. In: particul.ar; ·in order to· properly fulfil
our democratic mandate, we.hoped.to.make-�,ofthe office accommodation; .. ·
the allowances for staff to help pennanently st.aff the office,. the research fucilities,
the facility to book rooms, ithe travel allowances. and,access .to broadcasting _ ..

• , ,.1 services�;-\Ve .. �:f:iad_.hqpe4;thatby.�,access.to resi;ticted areas we�uld· '.

make.equal use of the infonnaJ cont.act 'With:Ministers and other Membern of
Parliament as other Northern Ireland Iv!c:mbers of Parliament an<l in this wey
to help foster a greater understanding of the political views of the constituency we
represent and thereby advance the peace process.- · In our election material Sinn:: . ·
Fein sought support on this basis and on the clear understanding Ll-tat if elected .. - -
we would avail of the entitlements due to an MP who did not take the oath of
allegiance to the British monarch.

7 .. Since my election as the Member of Parliament for Mid•Ulster, I have refused
to take this oath.

8. I believe that the requirement under the Parliamentary Oaths Act 1866 to swear
or affinn an oath of allegiance to the British monarch before a Member -of
Parliament can take and retain his or her seat discriminates against me on the
ground of my political beliefs and denies me my fundamental constitutional right
to freedom of ex--pression of those beliefs. I believe that this requirement also

. discriminates against my constituents, who elected me in the ���ledge· that I
am.an Irish republican unprepared to take the oath of allegiance, and against
the fundamental constitutional right of all of those who voted Sinn F dn in other
constituencies to freely 'express their political views.

9. From this statutory requirement flowed the discriminatory.ruling of the then
Speaker of the House of Commons in 1924 that a Member of Parliament who
did not take the oath of allegiance was not entitled to receive a Member's salary.
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10. Ort 1_4th_1-�y :199.71 .�-fa.dam S�.ui:er Boothroyd ma.de a Srate:menl to the House., . • ..
1 j . . .  • . ' 

withdramng fr�m any Member of Parliament who did.not take their seat by oath or
�tion �f allegiance their entitlement to use these and other facilities and services
available to all M�bers of Par�ent who did tak� the oath of allegimce by swearing or
by a:ffinn.ati.on. I refer to a copy of the said statement as published in Hansard upon which
when marked "JvWG l" I have signed my name.

11. As far � I understand, this is not a ruling of the Speaker in the House .. Instead, the
Speaker appears to have acted of her own initiative in this matter and I am not sure that
she httd authority to make such a far reaching decision affecting the constitutional rights of
Nf em.bers of Parliament to represent and work on behalf of their constituents, of their

I O , !' •II,' , I ,  • t ,  • .  ' • I • • 

constituents to be represented at Westminster .by thc:i:r elected. represent.ative and generally
• • • • • • • ' • , ' • ,, '. • • • , ' ' • • • • • • ' ' J - • 

of the 16,-1% of the �es�t�_of.the�o�.�fireJand who voted SinnFein.at.the,.last
election to have their views represented as best .they can. be. I believe �t this decision
also discriminates _against me ,on the ground of my political beliefs. an4 agajnst my_

• • • • ' • • I ; 4 • 
' 

constiruents who elected me in the knowledge that I was an Irish republican who was
unprepared to t.ake the oath of allegiance.

• I 

12. Furthennor.e, th� Speak.er says in h_er Statement "I .. � sure _therefore that �e Ho�e
would_ not wish to put unnecessary obstacle in the way ofMem� wishing to fulfil
their democratic mandate by attending, speaking. and voting in this House. Equally, I feel
certain that those who choose not to take their seats should not have access to the many
benefits and facilities that are now available in the House without also taking up their
responsibilities as 1\ilembers". This suggests that the Speaker_ was unaware and therefore
did not take into account in reaching her decision that nowaday�qhere are many ways of
discharging the responsibilities of being an elected Member of Parliament without
attending House of Commons debates and indeed I believe there are a number of

I • • 
• • 

Membern who attend rarely if at all· after taking the oath of allegiance but devote ....
themsetves :instead to working on behalf of their constituents in other ways. It also
suggests that the Speaker was unaware and therefore did not take into account in
reaching her decision that my democratic mandate did not require me to t.ake my seat
by taking the oath of allegiance and could even be interp1eted as precluding me from
doing so.

13. Fwiher to this announcement Gerry Adams and I travell� to Westminster on _19th :M:ay
1997, when we met with the Sergeant at� and the Clerk of the House who 
clarified that we w�e not entitled to avail of any of the services or facilities available to 
those Members of Parliament who took the oath of allegiance. 
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A. On ··hlt:1uly '1997, 'riij\,0111;·ugu•c;' �.tfyj!!j,&fils' °\vro� r.o'lli�' :ipcakcr'to rtqu�t

reasons for'her dec�ori'anditr�k'hcr1�,tmicw her'<ie'cisi� ··By le&r of 8th ., ;.

µly 1997, she. retµsed to revcrs�r her ·decision· but tiffered
°

us· a ·meeting· after the. . · · 
__ ..._., .. er recess.· She did·not ci1fei:arid'ha fat no·tmie·given any.re� for her·

.. decision. By'letter of &th August 1'997� ·Gerry Adarruhwote urgently requesting 
a meeting in the near future in view of the need to Issue this ·applicatio� mtho·ut
further delay. A reply is pre�tly awaited to t1L1t request I refer to· copies of 
the said·correspondence upori,' which·w'heti pmned'togethei an.a· zrwked '1vllvfG2", 
I'have signedmyname.·· ·•:· ., ..... _ .. , · :· 1 · · • !' · ···; · 

• 
• I j ' •' J• l • 'I I ! f ' ', ; • ,' •'lo• • • • 

t 

15. The Speaker's decision·has le<l·ti>' the present ludicrous position whereby ·1 can meet
····the Secretary of State for·N�em Ireland :as ·Chi�Negotiator for Sinn Fcin to

discll.5s how pe�e in Northern� Ireiand' can be progfCSSed; but I mi ;denied adc�
. to her other °Mirusteis 

1

in �ci" Palactof'Westmmster�· oiiicr' dJan ·the'� a11
ordiiiary''riieinbei- of ifiifpublitcoul7f be granted, despite having been ·elected a .

Memberoftliat'Parliaineiit.'"� 
... ·! .... :"T!-',.4•·-'◄•'l(,tJ ·:-r-;! �,· ·.-� l� i.,._,;' ,,!_,: �- :.: '. ,.,,

16. Since !vfay, I have been involved in the election campaigns of Sinn Fein candidates
in·the· Gen� Election'in·the Scniih·ofireland:which was held 'at.the beginning ' ..
of·Jurie.: Jri·the imme� �erinatfr·ofthat··ele:ciioii carrtpaign;and urttil 20th Jilly

. , . . . I . l 

' 1997, I was deeply'involved in thc:"protiacted and·&ienscve· discussions wruch 
. culrrunated in the IRA ce�-fire declara1i6n "of 20th July 1997. Since 2()th ru1y·· 
1997,'·I have be·eh actively'involved'as ·sinii'Feiri's t:hief

°

Neg6tiafor'm seeking 
to progress the peace process:• 'I)umig 1

this· period r�as .also involved in efforts 
! ' ; . to ensure 'a peaceful ldyalisHnarcliirig 1 sea.son.' I ; u: .. ' . .-· . . . . . 

., • ,, • ·, ., ., ·1 l• . , .. 

17. F o� the �hove reasons, I was ·unable to give the consideration and time necessaxy to
bringing this application before now.

18. Accordingly, I respectfully ask this Honourable Court to grant the relief sought therein.
,. , , . , � · ,' , , ; , , •, • . • ·, , • • • , , 1'" ; • t •J- •: ; ' 

Save wliere. otherwise appear{ rdeposetci 'th'e foregoing from rac� �tltin my 'own 
knowledge. 

I ,  . 

. 
. 

·_· Sworn at·207 Falls Ro� Belfast, this
• 

1 ·10thtfA�· 1997 ·· ore e·asolicitor,·
• • . . I· ; .• .. ., t . I • ' •• 

• •••• · •• ·.'. t t t ♦•••• • • • • • ... • • • • •••••••••••• ♦• : •••••••••••••••••••••••• 

' • • • r_ ·!"':·· ,, . :- �- .. .-.,-.•-':. . • ., ... �. �-�•· 1 

This affidavit is filed ou behalf of the applicant by Michael F1ani.gan,
Solicitor, 207 Falls Road, Belfasr. 
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1N TIIE HrGH COURT OF JUSTICE I1'f NORTHERN IRELMTI 
QUEEN'S BENCH DMSION fCROWi'J SIDE) 

EXPARTE 

MARTIN McGUINNESS 

EXHIBIT 

Titis is the exhibit marked� "1'v.U\,1cGl ", referred to in the affidavit of Martin McGuinness. 

(o!p (�.,JJ 

Swom this tth day of August 1997.

l�
A Solicitor 
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0(lc!:lm Soe1�e:-: f •.11:�h rt'.> �:0:.,, :i ct"''"<Tl"'"' �'=�uc ,!.� 
.i•:�tl:ioliity of S<!,1ic:s in che: ::01.:s<! fo, those! who co not 
c��e [;i::ir sc::.cs :.fr.:: ;,e:!"lg re��:-.:::c! b:�: ,1s :vk�be,,. 

T,;,j5 r11.lt;S<": !1::.., tr:(;!i:ic�:it•: JC::Ol7l..'7'CCOr•('.! o•<>:ir 
1 

• '-I•• !)II� '" 

c::-;tr;:rnes o:-O!Jinior:. f c..'i". s.:�e ::::::for� ch:.t ti:c= Sous� 
·.vould nc: wis� ,o ?1.:: :.ny i.:n::e:::ss:r; cbs,:.ci� in ihc w:1v
er M:::-:-',C<!�S wi�r.:n:; to :\;!iii :::eir C�:':"'.OC:J.i!C rn;;i::d:m: b:✓ 
�,-.> ... ,i: .... ,,. 5'""� ... �•;,-,, ., � (!- . 

L. .  :..: C • J -····•'--·••�· ,.,.-� .. ,, -:i .. vo •.. g 1n t •• 1� • ,ouse ... cw:ill:r. f 
\°<!:!! c::::.:::.::-: th.:c chose who c::cvs:: ;:O{ :o [�,:-� :hc:r S�:l.(S 
s:ioulc. r.cc !"l.:v:: :c::�$� co the ::i.:::.;: bc::efics .lnd f:lci:it:c:s 
{hJ( .1::: �ow Jv'.libble in er.: Eoi.:s: .. ,.-i,hCl:[ also c;i_t.jnc
..:p ,;-;:i.:: re5pon.sioilicies J.5 M��btrs. 

;, 

Tn::: pr:s�::c 9ostcion is et::.� uncer ,he rer.ns · of ,he 
?:.:!iJ�c::r:.ry OJ,�.s .�G 13cc. :Ci\V :.knee: who fails iO 
:�l·.> .. 4� r··,..H" �r '._:"'! ,-"''-·� c'"'""' ... ;-�..:_ ... ,;,.,,, .. � .... , i .. - ,. .... .,;-,...; ...... , .. -----· - � ... -..... ,; ... -·-····'-··,J·- ............................. ...
b;' l::·.v ::'.c.C who ,�.en voces er �:,s du:i::!r �nY c:eo;.ee:· c.f,c: 
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O PRONI CENT/1/27/32A



IN THE HIGH COURT OF JUSTICE INNORTI;JER,i:f IRELAND
QUEEN'S BENCH DIVISION CCR OWN SIDfil 

.EJCPARTE 

MARTIN McGUINNESS 

EXHIBIT 

This is the exhibit mar..{ed as "MMcG2", referred to in the affidavit of:Mart:in McGuinness. 

\ ,,'- ( ,1,......,.) 
Sworn this Sth day of August 1997. 

lGv� 
A Solicitor 
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