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COMMENTS BY THE IRISH SIDE ON THE BRITISH PAPER ON CONFIDENCE ISSUES
I circulated in haste to some copy recipients immediately prior to
yesterday's Conference meeting the attached Irish commentary on the
draft British joint report to Ministers on Confidence Issues.
2.

The purpose of this note is now to circulate it formally to all

thos e who have an interest in the subject.

R C Masefield
3716/DR

CON F I DEN T I A L

Comments by the Irish side on the British Paper entitled :
"Report to Ministers on Confidence Issues"

General

1.

The Intergovernmental Conference, at its meeting on 25 March 1988, decided
to give new impetus to its work.on a programme of special measures
designed to improve relations between the security forces .and the
community in Northern Ireland and to help build confidence in the
administration of justice.

That "new impetus" was agreed in the wake of

a series of events (notably the Attorney General's decision on foot of the
StalkerlSampson report and the decision to release Private Thain after
some two years of his life sentence) which had raised intense concern and
further seriously damaged public confidence in the administration of
justice in Northern Ireland.

The Irish side entered these "new impetus"

discussions on the basis that this would lead to a renewed dedication by
the two Governments to tackle imaginatively the widespread lack of
confidence in the administration of justice and to identify practical
measures which would be both effective and quickly seen to be so.

2.

In the initial official discussions, the Irish side cautioned explicitly
that expectations had been aroused by the Agreement and the Hillsborough
Communique which, regrettably, had not been met by subsequent British
Government action.

One of the more important dimensions of the present

discussions, therefore, has to be to ensure that an already disillusioned
public is not made more so by an obvious lack of progress from this "new
impetus".

The Irish side greatly regret, therefore, that the measures

outlined in the British paper do not constitute a programme of special
measures which could in any way respond to those expectations nor could
they, objectively, be submitted for consideration to Ministers as a
serious attempt to meet them.

3.

The Irish side were encouraged by the initial analysis of the problem of
confidence as set out by the British side last April.

That initial

analysis, with which the Irish side largely agreed, pointed out inter alia:

(a)

that nationalists in Northern Ireland saw the security forces, the.
legal system and the prison system as overwhelmingly representative
of the other tradition and agents of a system hostile to nationalist
aspirations;
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~b)
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that even the lack of confidence in the strongly republican part of
the nationalist community could be mitigated if the administration
of justice, and those who implement it, were widely perceived to be
fair, which they are not;

(c)

that the major reason for lack of confidence in the administration
of justice was the style and effect of policing by the RUC and the
Army/UDR, especially in nationalist working class areas;

(d)

that there was no confidence in the handling of complaints against
the security forces, that complaints were seen, especially in
working class areas, as a waste of time and that redress against the
use of unreasonable force by the security forces was simply not
available; and

(e)

that the RUC were seen as over-agressive and provocative,
e~sentially

conditioned and equipped to deal with terrorism rather

than ordinary crime and to act as a group rather than individual
constables, that they were incapable of differentiating between acts
of terrorism and acts of petty crime; and that they abused their
powers under emergency legislation and were given especially to
harassing young people in circumstances where there could be no
reasonable suspicion of involvement in terrorism.

4.

The Irish side would have hoped for a sustained development of that
analysis in the recent British paper, with appropriate conclusions and
recommendations;

5.

regretably, such an approach is not to be found there.

There is, moreover, an underlying theme in the paper which the Irish side
is obliged to reject.

The paper sees the problem of confidence as

largely, if not almost entirely, a matter of perception.

It seems to

consider that if public relations - that is, the presentation of the
police, the Army/UDR, court proceedings and the prison system to the
public - were improved, and if the statements of both Governments and
community spokesmen in the North (in practice, the Irish Government and
nationalist spokesmen) were less critical, then public confidence would
improve.

The Irish side cannot accept that the problem of confidence in

the administration of justice is largely a matter of false or wrong-headed
perceptions of the police and other elements in the system.
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6.

The level of public confidence is directly related to the policies pursued
by the authorities and to decisions taken by them in pursuit of these
policies.

Confidence in the administration of justice must be adversely

affected by, for example, the Attorney General's decision not to prosecute
on foot of the StalkerlSampson report and the decision recently announced,
without prior consultation within Northern Ireland (or with the Irish
Government), to make major modifications to the right of silence.

7.

Most importantly, the level of public confidence is related directly to
the practical experience of people in their everyday encounters with the
security forces.

Measures need to be taken urgently not just to show

willingness to improve these relations but to remove or reduce the
objective casues of the widespread view that the security forces engage in
conduct which is well beyond, or completely unrelated to, reasonable
security measures . - in other words, harassment.

8.

It is a recurring theme in the British paper that a proportion of the
nationalist community "for ideological reasons will never have any
confidence in any institutions in Northern Ireland which they perceive as
anything other than Irish" (par 3) and are prone to allegations which need
to be treated with caution (par Bl).
exist in some cases.

Such difficutlies can of course

But they certainly should not be used to justify in

any way a failure or a reluctance to take on the task of trying to create
and build up confidence.

9.

Over-simplification of nationalist reactions to the security forces has a
history in Northern Ireland.

We do not accept the concept of a

significant irreducible core of opposition to the security forces which is
incapable of being affected by the quality of security force actions.
Even if it were accepted that a small element of this kind exists and
cannot be reduced, it could all too easily be increased.

We are also

concerned that an emphasis on ideological hostility could be
. misinterpreted as a signal to the security forces that they might be
justified in taking a dismissive attitude to complaints from strongly
nationalist areas - precisely the areas where the problem is most acute.
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Anoth er sourc e of conce rn is the manne r in which
the confi dence issue is
treat ed merel y as an aspec t of more effec tive
secur ity opera tions . The
confi dence issue is, of cours e, of great impor
tance in deter minin g the
diffi culty or other wise of secur ity endea vours
, but its inclu sion in
Artic les 7(c) and 8 of the Agree ment refle cted
above all its wider
impor tance as a polit ical facto r in the North ern
Irela nd situa tion.
It
shoul d not, and canno t, be seen as a mere adjun
ct of secur ity opera tions ,
or as a resid ual exerc ise. It ~s a major goal
to be pursu ed in its own
right as a means of attac king the vicio us circl
e where the absen ce of
confi dence in the secur ity force s and the absen
ce of polit ical conse nsus
reinf orce each other for the worse .
Confi dence in the RUC (Para graoh s 4 and Al-S of
the Briti sh
Paper )

11. The Irish side agree that the bette r prote
ction affor ded to Catho lic areas
durin g the march ing seaso n, and the progr ess towar
ds impa rtial opera tion
of the law on march es, has helpe d encou rage great
er confi dence in the RUC
in the natio nalis t comm unity. That encou ragin
g devel opme nt has to be set,
howev er, again st the sever e blow to confi dence
in the RUC cause d by the
Stalk erlSa mpso n affai r.
The decis ions and prono uncem ents of the court s
in
1984, follow ed by the inqui ry upon inqui ry, the
decis ion of the Attor ney
Gene ral not to prose cute and the conti nuing saga
of disci plina ry actio n
six years after the Armag h shoot ings of 1982,
conti nue to rever berat e in
the natio nalis t comm unity. Nor can it be said
that there has been any
overa ll marke d impro vemen t in regar d to haras smen
t or to polic ing of
ordin ary crime in West Belfa st and certa in other
natio nalis t areas .
12. It is an exagg eratio n to say that the Irish
side welco med the initi ative
of the Polic e Auth ority in bring ing forwa rd fresh
propo sals for liaiso n
comm ittees . We doubt in the first place that the
basin g of liaiso n
comm ittees on distr ict counc il areas is the most
likel y way to make
progr ess in the face of the conti nuing disru ption
by Unio nists in some
coun cils. More succe ss might be obtai ned by basin
g the comm ittees on RUC
divis ions and placi ng the onus on the RUC comm
ander, in consu ltatio n with
the Auth ority or a desig nated memb er, to seek an
appro priat elyl
repre senta tive comm ittee. More impo rtantl y, howev
er, a forma l comm ittee
system may work well in heavi ly loya list areas
but it is,

- 5 in our view, less likel y at prese nt to work in
natio nalis t areas .
The
polic e and the Army will have to show by their
actio ns that
b
. chang
a as~c
e
in their day-t o-day appro ach has occur red befor
e wides pread parti cipat ion
in forma l liaiso n comm ittees is likel y.

13. The Irish side see merit in certa in of the
chang es broug ht in under the NI
(Emer~ency Provi sions ) Act 1987 - in parti
cular the requi remen t of
reaso nable suspi cion for arres t - but repea t their
view that the case for
a statu tory code of pract ice for the opera tion
of the power s conta ined in
emerg ency, as well as ordin ary crimi nal, legis
latio n is comp elling .
14. The Irish side welco med the prom ulgat ion of
the RUC Code of Condu ct but
note again that the long delay and shyne ss of
publi city have robbe d this
measu re of real effec t. We would again urge much
great er publi city for
the Code. This migh t, for insta nce, be done in
the conte xt of the
intro ducti on of the PACE legis latio n.
15. The recor d of the Polic e Comp laints Board
is such as to encou rage few
expec tation s that the new Indep enden t Polic e Comp
laints Comm ission will be
any bette r. The absen ce from the Comm ission of
any perso n with known
natio nalis t views has contr ibute d to that feelin
g. We repea t our view
that the Comm ission will not comma nd confi dence
unles s it can be seen to
condu ct its own indep enden t inves tigat ion in the
most serio us cases .
The ARMY/UDR (Para graph s Bl-3 of the Briti sh Paper
)
16. The deplo ymen t of certa in regim ents and the
use of very young and imma ture
soldi ers is a cause of serio us and conti nuing
critic ism.
In this regar d,
we would again urge a review of Armv perso nnel
and train ing polic ies and
pract ices with a veiw to secur ing bette r relat ions
with the comm unity in
North ern Irela nd.

17. The Irish side state d in their paper on the
. haras smen t proble m that the
UDR are regar ded by the majo rity of the natio nalis
t comm unity as
irrefo rmab le. Natio nalis ts have a deep fear of
the UDR which is based on
its local , secta rian comp ositio n and its recor d
of crime and
indis cipli ne.

We have also been most deepl y conce rned for a long
time
about the clear failu re to opera te the forma l comm
itment to the princ iple
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that all Army, but most especially UDR, patrols should be accompanied by
the RUC.

We cannot accept the further qualification in the British paper

(para B2) that accompaniment will Occur "wherever operational
circumstances and resources permit".

This is a major credibility issue

for the Agreement and of the British Government's commitment to it.

18. The Irish side wish to emphasise that the complaints they raise about the
conduct of the Army/UDR are not raised without prior consideration of
their reliability.

No allegation is taken at face value.

We particularly

regret, therefore, that the response rate to date has been extremely
poor.

About half of the complaints raised this year have, for instance,

gone unanswered and action or the promise of it has been communicated in
less than

10~

of complaints raised.

The response rate to complaints of

unaccompanied patrols is as low as 20~.

19. There is moreover a widespread perception that lodging a complaint against
the security forces may not only fail to secure redress but may actually
draw a vengeful response from the secruity forces in the form of
subsequent searches, delays or other inconveniences.
need to be changed urgently.

These perceptions

It is of the utmost importance that an

effective and prompt response system be established urgently to deal with
grievances against the security forces.

Legislation (Paragraphs Cl-4 of the British Paper)

20. The Irish side consider that there is a compelling case for a statutorv
code for the operation of emergency powers.

We note again that emergency

powers are covered in the codes of practice introduced for England and
Wales and we propose that a code for the operation of emeraency
legislation in Northern Ireland be promulgated under an existina power in
the forthcoming PTA bill.

The case for a statutory code seems to us to

have been strengthened by the major qualifications to the right of silence
now laid before the British .Parliament.

The British proposal to introduce

a non-statutory guide is welcome insofar as it provides information to the
public on the limits of the powers operated by the security forces but it
is not of itself a satisfactory measure and it again illustrates the
inferior protection provided in law to the citizen in Northern Ireland
compared to the protection provided in England and Wales.
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The Irish side are provi ding comm ents separ ately
on the draft PACE Order
and the non-s tatuto ry guide as well as the PTA
bill (when we are clear er
as to the propo sed conte nts), but we would wish
to singl e out here the
impor tance we attac h to video and sound -reco rding
of polic e interv iews in
all cases - inclu ding arres ts under the EPA/P TA
- espec ially now that
modi ficati on of the right of silen ce is being
made. We see such recor ding
as an impo rtant prote ction for both the polic e
and the publi c. We also
belie ve that any conce rn about sensi tive secur
ity infor matio n emerg ing in
the court s could be provi ded for witho ut undue
diffi culty .
North ern Irela nd Court s (Para graph s 5 and Dl of
Briti sh paper )

22. The draft paper argue s that the worki ng of
North ern Irela nd court s is "not
a matte r of great conce rn to most Catho lics".
This asser tion is not borne
out by the statem ents of repre senta tive natio nalis
t spoke spers ons. A
study by the Polic y Studi es Insti tute earli er
this year sugge sted that 21%
of Catho lics thoug ht the court s treat ed Catho lics
"very unfai rly" while
38'\, felt the court s "a bit unfai r" or "very unfai
r" in this respe ct .
This
scarc ely gives groun ds for comp lacenc y on the
issue . We would urge the
imme diate recon sider ation of the propo sal of the
Irish Gover nment to have
three judge s in the Diplo ck court s;
this, in our view, would be a
valua ble means of reduc ing the probl ems, disad
antag es and lack of
confi dence which must inevi tably be invol ved in
the absen ce of jury
trial .

The case on three judge court s becom es all the
stron ger in the
light of the recen tly propo sed chang es in the
right of silen ce.

23. We also belie ve that many non- terro rist cases
are being sent to the
Diplo ck Court and that there is a stron g argum
ent for amend ment of
Sched ule 4 of the NI (Emer gency Provi sions ) Act
1978 to remov e or quali

fy
offen ces and to provi de for "cert ifyin g in" to
Diplo ck rathe r than
"cert ifyin g out". The Irish side belie ve that
the sched uled offen ces
shoul d be as few as possi ble and that the presu
mptio n shoul d be in favou r
of a heari ng in the ordin ary court s.

24. We would again repea t that a chang e in the
juror s' oath to remov e the
archa ic refer ence to alleg iance to the Monar ch
(alrea dy done in Engla nd
and Wales ) is long overd ue and could have a usefu
l effec t if prope rly
prese nted.

"
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Priso n System (para graph s 6 and El-4 of the Briti
sh paper )
25. We fully agree that the handl ing of priso ns
po1ic y ~ill alway s be a key
facto r in promo ting confi dence in the admi nistra
tion of justi ce. We would
add that it has also speci al impor tance for the
task of remov ing suppo rt
from subve rsive organ isatio ns, both natio nalis
t and loya list.
26. We would wish to recor d our appre ciatio n of
the decis ion taken to review
speci al categ ory and SOSP priso ners. We would
be conce rned, howev er, if
the review s did not live up to expec tation s, in
parti cular as regar ds the
SOSPs , and would welco me regul ar brief ing on their
progr ess.
Sugg estion s on a way forwa rd (Para graph 8 of the
Briti sh Paoer )
27. The sugge stions which were put forwa rd in
the Irish paper are all
sugge stion s for actio n to be taken inter nally
in the Briti sh secur ity
force s and admi nistra tion.
In the natio nalis t view, there is a recur ring
tende ncy on the part of the Briti sh Gover nment
to preem pt or defle ct
critic ism by the estab lishm ent of forma l "buff
er" insti tutio ns or
proce dures to deal with comp laints , liais e with
the comm unity etc. In
this regar d, the recor d of the old Polic e Comp
laints Board which was both
slow in its proce dure and reluc tant to susta in
comp laints is a salut ary
examp le.

28. In summa ry the Irish paper state d that
(a)

while we accep t that provo catio n is a facto r with
the secur ity
force s, they shoul d, by virtu e of prOfe ssion alism
and train ing, be
capab le of far great er restr aint;

(b)

much great er progr ess was neede d to fulfi ll the
Briti sh Gover nmen t's
comm itment to the polic y of accom panim ent, espec
ially of the UDR;
the UDR, move over, shoul d be kept out of sensi tive
natio nalis t areas ,
inclu ding acces s roads to these areas ;

(c)

much great er emph asis was neede d in the train ing
of the secur ity
force s in matte rs such as relat ions with the comm
unity and
sensi tivity to the cultu re and aspir ation s of both
comm unitie s;
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close r atten tion was requi red to ordin ary polic
ing in natio nalis t
areas ; and

(e)

inform al mecha nisms shoul d be estab lishe d which
would allow local
cons tituti onal polit ical and other repre senta tives
, such as the
clerg y, direc t acces s as a matte r of princ iple
to the local
police /Arm y comm ander.

29. The Irish side have added in discu ssion s with
the Briti sh side that close r
moni toring of comp laints and haras smen t (inclu
ding the patte rn of
haras smen t) is neces sary on a coord inate d basis
. We welco me the
estab lishm ent of a moni toring group under NIO
chairm anshi p to meet on a
month ly basis and we would wish to have the oppo
rtuni ty throu gh the
Secre taria t to make an effec tive input into the
work of this group and

to

be brief ed in detai l after each meeti ng on its
concl usion s and
recom mend ations .

Pro'O osals

30. We propo se that, at the earli est possi ble
date, the Confe rence shoul d
annou nce that work on a progra mme of speci al measu
res is conti nuing but
that, in the inter im, the Briti sh Gover nment will
imple ment some or all of
the follow ing meas ures:

(a)

funda menta lly revie w perso nnel and train ing polic
ies and pract ices
for the secur ity force s with a view to helpi ng
to secur e bette r
relat ions with the comm unity;

(b)

renew the comm itmen t to RUC accom panim ent of Army/U
DR patro ls, state
that accom panim ent has been limit ed so far due
to resou rce and
opera tiona l probl ems, that these probl ems are being
overco me and that
it is expec ted that the RUC will accom pany all
Army/UDR patro ls
likel y to come in conta ct with the publi c withi
n a perio d of one year;

(c)

annou nce the estab lishm ent withi n the Gover nment
of new moni toring
and contr ollin g mecha nisms to deal with the quest
ion of haras smen t by
the secur ity force s;

- 10 (d)

annou nce that, witho ut preju dice to the right of
peopl e to resor t to
the court s or the forma l comp laints mach inery,
every effor t will be
made to ensur e that infor mal comp laints of haras
smen t will be
prom ptly and fully inves tigat ed and that respo nses
will issue to
comp lainan ts withi n two weeks ;

(e)

encou rage the secur ity force s to liais e with local
comm unitie s eithe r
throu gh forma l liais on comm ittees or by inform
al means ;

(f)

chang e the juror s' oath;

(g)

estab lish a statu tory code for the opera tion of
emerg ency legis latio n
under the forthc omin g PTA bill and, in parti cular
, set out the right s
of perso ns in custo dy and provi de for video and
sound recor ding of
all polic e inter view s.

Depar tment of Forei gn Affai rs
Novem ber 1988

and

