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You will recall that I undertook to furnish you with a copy of the ruling of the
Lord Chief Justice, Lord Lowry, in Regina v Gerard Adams. 1 enclose a copy for
your information. There were two counts on the indictment against Adams, namely,
belonging to a proscribed organisation and professing to belong to a proscribed
organisation both contrary to section 19(1)(a) of the Northern Ireland (Emergency
Provisions) Act 1973. An application was made to the Trial Judge under section
2(3) of the Grand Jury (Abolition) Act (Northern Ireland) 1969 to order an entry
of "Ne Bill" in the Crown Book in respect of the indictment. The entire ruling
will be of interest to you and in particular I would draw your attention to the
following portion which is found at page 8:-

30
ne

"Neither membership of Ard-Chomhairle nor what was said at the
Mansion House is any evidence of IRA membership. Fighting
talk and military metaphors are the current coin of politics,
. i especially revolutionary polities and, going even further,
support for violence is not equivalent to actual membership."

I also undertook to let you have a short note on several minor points relating
to the workings of the law on membership of a proscribed organisation and giving
support to a proscribed organisation.

I refer to section 21(1)(b) of the Northern Ireland (Emergency Provisions) Act 1978.
This makes it an offence to solicit or invite "financial or other support" for a
proscribed organisation or to knowingly make or receive "any contribution in money
or otherwise" to the resources of a proscribed organisation. The meaning of the wor
in quotation marks are not clear. It is uncertain whether they include all material
or physical contributions, whether financial or otherwise, to the resources of a
proscribed organisation.

A very similar difficulty is to be found in the interpretation of section 10(1) and
(2) of the Prevention of Terrorism (Temporary Provisions) Act 1976. You will see
reference is made to "money or other property". In the recent case of Regina v
Kelly & Kelly, the Lord Chief Justice, at the conclusion of the Crown case, acquitte
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( Mr Richard Davies 13 February 1984

Mr Kelly by direction, inter alia, on a count under section 10(2) of the Prevention
of Terrorism (Temporary Provisions) Act 1976. In short, the case against Kelly

was Lhal as a householder he made available his home to known terrorists on the
night before the murder of a Mr Hamilton (a Member of the Ulster Defence Regiment
with the object, to his knowledge, that the terrorist would shelter in his house
and change their clothing prior to going out to murder their victim. The Lord Chief
Justice, while not saying he was making an authoritative pronouncement, considered
that he doubted whether property within the terms "any money or other property"
would include a house. While a more comprehensive meaning to the words "any money
or other property" is to be preferred to the view expressed by the Lord Chief Justic
the matter remains open to doubt.

You may also wish to consider section 25 and 26 of the Northern Ireland (Emergency
Provisions) Act 1978. Section 25 makes it an offence to dress or behave in a publis
place in such a way as to arouse reasonable apprehension that you are a member of a
proscribed organisation. Section 26 makes it an offence to wear in a public place,.
or within the curtilage of a dwelling house other than one at which the defendant
is residing, any hood, mask or other article used for concealing the identity or
features of that person. Both offences are summary. I should observe that such
conduct as is contemplated by these sections is often associated with more Serious
conduct such as the possession of firearms at para-military funerals. This is
particularly so in relation to section 25 supra. You may wish to consider whether
it is now appropriate that these offences be made hybrid.

.
—

As you know, although subject to the supertendence and directions of the Attorne)
General, the Director of Public Prosecutibns for Northern Ireland acts independent1y
and in a quasi-judicial capacity in reaching his decisions, most importantly the
decision whether to prosecute or not to prosecute. The Director has always been an
remains closely concerned that neither he nor any member of his staff should become
involved with any matters which might be thought - however wrongly - to interfere
with this proper independence. The creation of new offences and Government policy
in regard to them is an area which can give rise to difficulties in this context.
It follows that on a Working Party such as the present one my role is limited by
the constraint which I mention but it is the Director's wish, as it is mine, that

1 should offer whatever assistance I can on the "practicality" and prosecution
implications of proposals which are made. This is something distinct from 'policy’
advice about new offences which is for others.

?ﬁﬂAJi ﬁﬁi{caﬁcdz
ﬂaéueoéaa: £

A M FRASER
Senior Assistant Director
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Ghrarl' e ME
10wEY, 1.C.J.
Gerzrd ~dans, whom I shall czli Mine sccus<c" ds chergit

—~
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S

1

¢longing tc & proscridbed crgcriseticn, conirary tc

Tre particulare of the offence allege thzi between 1st
April 1976 and 25tn February 1978 in Belfast anc els:where the
accused belcnged to & proscrited organisation, namely, the Irish

A

Reputlicar Army.

(2) Prufessing tc belong to that rroscribed crgzrisation

contrary to the szme provieicn and betweer the same dates.

Section 2 (3) of the Grand Jury (iAboliticn) act (Nerthern
Irelend) 1969 gives the presiding judge power to crder an entry
of "No Bill™ in the Crown bcok in respect of any indictment
presented to the court if he is sztisfied that the depositicns
or, as the case may be, the statements of the witnessee intended
to be examined do not disclose a cese sufficient to justify
putting upcn trial the person ageinst whom the indictment is
presented. If such an entry is ordered, the entry must be
made before the eccused is erraigned, the mccused must be

discherged but such discharge shall not prevent or prejudice

/&any
3



Formerly the Grand Jury rezguircd o e sztisfied thet
there WEE 8 prar: Izcie ssst tidcre f2 > true Bidi, hEew

- EC I i K = LA i =0 i 2 = 2., o
tne JUCEE A5 EBEUTAEI1eC TIEX the evisoinie €445 nft @giscicse =
= £ o Ao R LY Comn ek s A A e =
cese sufficaent t= jus ~_f} putting tat 2cCUEss ©h trasl,

powers under secticn 2 (3) while Mr. .prletcr, fer the Crown,
eoriengs thet there is & css: enc rightly arpuss
EFEE 51 psed Folee Ere mareiaiaes £+ its beet for the Crowr 2t this
LOEE &+ MUET Taxe The eVIOeNCE EL/ITS JeBET 1.C2 e LI'GwWI @1 LodS

ETZEE. I am greteful tc ccunsel on beth sides for nighlighting
the important portions of the evidence ir a ccnecise and

relevant way.

Belonging to & recognisable organisatior means being a
member of it. To profess, in its ordinary ccnnctation, means
tc declare operly, anncunce, affirm, avew, acknowledge or
confess, L profession may be made not onmly ty words but by
conduct, but to profess scmething is 2 positive intentiomal act
| and the conduct relied on must therefcre be deliberate and clear.
Mr. nppleton contends that a perscon may prcfess te belong to
an organisaticn by acting so recklessly as tc convey an impression
. of membership tc persons with sufficient knowledge to draw &
f reascnable inference to that effect, and he referred me to
D.P.P. v. Morgan /1976 7 4.C. 182 and D.P.P. v. Mejeveki /1977 7
/h<C.

2.
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nele H27, For and -puroose 6f 2nie roding 1 sXall arsune,
without sc deciding, thet hie prepoeition ie correct. Mr.
~Pricton conceded thot some of thw- evidence of Sergeant Mzior

o= & g = o . = - A oy o Y=z P 1 ~
Grart wag kizrsay but, =zgsir for the purpose of this ruling,

I shell essum¢ that everything ir the ststemente whieh is

capatle of being first hand evidence ie zdrissitle. ZIxcept irn
& Ttleirn &ng orvicus c=2se this, in visw of tn: turder ef procd,

I now exzrmine the mztters cn which the Crowr rely.

d czrefully the entire evidence of the

w

Une Bast Te
Ssrgeant Msjor, whc was staticned et the Meze Prisorn from Mzrch
1974 to November 1976. Some of the main points are:-

1. Corpounds 9, 10, 11, 12 and 13 housed priscners who were
“"generally knowr: in the prison end recogrised in the compounds"
ac the Lth sentenced prisoners' battalion of the Provision=l

T.Rur.

2. Compound 11 wzs known =s 'E! compzny. The accused entered

the compound ir March 1275,

3. The republiczn prisoners held pzrades most Mondcys and

special parades or enniversaries.

4. The only republican prisocmers not to pzrade were those who

claimed affilietion to the I.K.S.P,.

5« =nt the Mondey parade in compound 11 most of the men hed a

/military

e
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€. arniversary parndes were differert. Or Encter Sundoy 197

- - < F S AR A Y ow P o P 4.
most of the prison.rs were formed inte three rénsis. Inere wik
g celour perty with rerurlicarn fleags, peor comreusng nsd Ate

own flag end corpound ¢ h=zd 2 "C" company fleg. Helf e dozen

s gt & pf e e ewa fao - - LT =~ - i
wey. core ottt of ¢ rtut &nd fecwd the parade, 1Ine ECTLUEES E1003
- o L mpnn o o amagmz s P P SR Sen 5 e
1L ATenLy 1ACYIE e ,..:‘:‘m-t." EnRG Th: Coiour Tt i€3 fie _'[—-L-::
rzst nirm. A1l were szeartly dresseé., In most respeets tris

rarzde had the arpesrznce of & military parede.

=, The accuszd took part in other persdes in 2 eimilar manner.
The Crown invite ms, froz this and other evidence, to

szy thet ar inference can be drawn that the accussd was or

professed himself to be a member of the Provisional I.R.A.

Trey also rely on the evidence of a prison officer that the

accused on 24tk June 1978, wher awziting trial or the present

charges, was on & perade in the rear of two ranks, which

commemorated two Provisional I1.R.h. volunteers who had recently
L]

beer shot by the army.

The next item of evidence is by way of excerpts from a
speech made by the accused at the srd Fheis of Sinn rein at
the Mansion House, Dublin, on 23rd October 1977, when he is
reported to have said:

1. "at present in the war zone itself necessity, if

nothing else, forces the republican movement into
a complete and utter relience upon the people's
support. We could not survive elmost eight years
of wer unl:css people want it - to billet us, to

look after us, to drive us about, unless they
wanted to support us,"

/2-

b,




2, "There If ne mied fc didete ‘thne dseue hires b 2D
cither for the people or we Gre opposcd te theo,
I think it must b= e basic tactic, & besic principle
ight or behelf of tnc

to fight

welf

\
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coyired
% Conreas

3 "and I can tell yu, very basically, thot our
orgariseticn is very elow in invclving ditself in
A ti 3

cocmunity affeire v mes I othind thzt 3
ws Lope U P he ther they wisn t:
frées or not!

This wae broszdcast or 15th December 1977 on the E.E.C.

"Tonight" progremme and the evidence ccntazins notes of gues

Putl To the sccused 0y the polace Eno nias gnsSweres, or whicr,
b B i T o~ o Rt L - ey MI 2 e T -2 - -
11ttle turns. Be €18, RNCOwever, S&£Y¥ Sinn Fein is there tc

rganicse, egitate end canipulate.”
y BE i

There is evidence that the esccused wae at a meeting
between the Officizl and Provisionsl I.K.-~. &t the time of the

feud in an attempt tr stop the fighting.

I turn now to the Belfast headguarters of Provisicnal
Sinn Fein at 1704 Fzlls koad, wkere the accused is reported to
have said thet he spent most of his time. When asked by the
police on 20th February whether he wes working, he is szid to
hzve replied "No, I live very wcll and I am paid expenses by
Sinn Feirn."  Another time he seid (a self-serving statement,
ae Mr. Appleton remarked) that he went to 170i Falls Road to

check on it but had no responsibility for it.

The accused's connection with Sinn Fein headquarters
/brings

5-
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Frange ‘B Be the nedit poifnt reiled ©n by 25 Erown, that tie

welle (ae the photogrephic exhitite show) werd covered with

peee tere ndvoceting surport for the I.k.., =nd the overtnrow
o Britist rule, arnd cerictinr 2rmed mex upitlding the

reputlicen cause: thnis marifested cleer suryort for the

reputlicar cszuse and for terrcriet viclence.
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The Constituiorn stetes:~
"The pneme of the Orgarisation shall be Sinn Fein.

The organisation is based or the follewing fundamentzl
principles:=-

(a) That the allegiance of Irishmen and Irishwemen
is due tc the Sovereigr Irish Kepublic proclaimed
in 1916,

(b) That the sovereignty and unity of the Reputlic
ere inslienzble and non-judicatle.

The objects of Sinn Fein are:-

(a) The complete overthrow cf English rule ir
Ireland, and the estsblishment of a Democractic
]
Socizlist Republic based or the Proclamation of

1916.

(t) To bring the proclamatior of the Republic,
Easter 1616 intc effective operaticn and to
maintain and consoclidete the Government of the
Republic, representative of the people of all
Ireland, besed on that Proclamation.

(¢) To estzblish in the Republic a reign of social
justice based on Christian principles, by a
Just distribution and effective control of
the Naticn's wealth end resources, and to
institute a system of government suited to the
particular needs of the people.

/(d)

6.
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£ EpC drasn
né the widest
v te make

(¢) To prozotc the restorsticn e
lengunge and Irish culture =
knowledge of Ilrclend's Listery

Iriet citizens conscioucs ans pr::: of their
treditionrl and cultural neritope '
te the citizere cf trhe Ferpulb

e 2

rieporeitilities ge 03

educst
rigits &

(v) Trrough Sinn Fein assisti: g, as Gl“EChcu Ly the
Ard-Chomhairle, 211 €

the szne objects.

In approaching this case it should be borne in mind that
tris is a trisl for a political offence but it is not a
politicel trizl. It ie an ordinary crimin2l triel under the
1973 ict (now rerlaced by the 1978 act) procedure in the course
of which it is my duty to apply tte rules of logic and the rules
of evidence which must govern any criminal trial. There is
only one standard of adjudication. The accused may, for all
I know tc the contrary, be 2 member of the I.k.s. or he mey not.
Clearly he ic & member of Provisional Sinr Fein and holds an
important position in that organisation. Cleerly also, as its
constitution shows, Sinn Fein supports the aims of the I.R.A.
end many of its members, not least those who have autherity at
1704 Falls Road, support the I.R.i.'s violence and terrorism.

It would e2lso be passing strange if the accused, who is one of

two Ulster members of .rd-Chomhairle and actually on the pay
/roll
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alec the perticular policy of supporting viclence ae manifcetes

by the posetere et the bolfuet hezgoucrters.

t3is i net te sy thet thare iE

wrile others cznnot be shown to be Be.

Let me go a little more intc detail.

of ard-Chomhzirle nor what wae sszid at the

rrimz f=cie evicencs

guite encugh tc

Neither membership

Mension Bouse is

any evidence of I.K.n. membership., Fighting talk and
- .w,
military metaphors are the current ccin of politice, especiglly
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revolut101ary politics and, going ever further, suppert for

H_‘_1_.........--...;.._._.--—..._,-.n.'-\-.u —
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VIOlEnce is not eaulvalent to actuzl mer bership., The same

considerations apply to all the evidence ba

at the headgusasrters.

or the postsre

The Crown's rezl case deyends cn the accused's being in

compound 11 and what he did there. The first pcint is that

no evidence is proposed tou be given to show that the accused

reached compound 11 in any way except as a republican sympathiser,

Nor, it seems, is it precticable to give evidence that there

were different compounds for members of Sinn Fein or for

/persons
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T owD
viclence ie necesserily cr evern rrobatbly z pember of the I.k.A
because he, so to speak, tekes the salute at a2 merch past of
a perade (whether all those on parade are 1.R.A. members or

some may be iust svrpatrhisere or pecple who conform with the
3 3 I3 necy

conventions of the compound).

Nor can I give any weight, as provinr membership, to the
d accused's perticipetion in a comzemorative parade on 2Lth

June 1978 while awaiting triel on a charge of membership.

With regzrd to the charge of profeseing membership and
adopting Mr. Appletcn's approach for the sake of argument, the
Crown could get tc trial only on the basis of recklessness
because it is obvious that the accused has not deliberately

held himself out as a member - quite the ccntrary.

But there is nc evidence to persuade e logical man that

i /by
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inevitetly happen
as prisunere of wer) e rzr of the accuecsd's cutlook
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s2id, hc mey be & menbor, but spcculeticn cern never

tc take the place cf inference.

counts.
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