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HOUSE OF COMMONS 

LOr-DON SWIA OAA 

The Rt, Hon. Sir Patrick Mayhew MP

Secretary of State for Northern Ireland 

Whitehall 
London SW1A 2AZ

05,02.93 

0ear 

Re: The casement Trial■ 

I am writing to you In relation to the cases of Patrick Kane, Michael 
Tlmmon1 and Sean KtllY, These three men were convicted of aiding and 
abetting the murder of eorpc,rals David HowH and Derek Wood In tht 
events surrounding tht funeral of Kevin Brady In WHt Btlfaet on March 
19th, 1988. ThtY were alao convicted of grlevou1 bodily harm (QBH) and 
false Imprisonment. They were sentenced to life lmprlaonment, 10 years 
and 15 year, respectively for these offenees. 

As you are aware, public unease about many upecta of tht trlala 

arlelng from the horrendous death• of Corporal• Howe and Woode, hu 

been growing, In many waya, the caaH of Kant, Timmons and Kelly 

exemplify tht concern• and rtpreeent the mo1t 1tark t)(amplt of what

many claim to be the lnJuetice of many of the convlctlona. 14 number of 

lstuea have been ralaed, which cauea me to Queltlon whether these 

convictions art really safe. 

Flretly, In the al)(th of the trtala, Mr Justice Carswell extended th• law 

of Common Purpoet. It has bHn argued that the doctrine of common 

purpose, which formed the buls of the convictions in this trial, 

represents an Improper extension of the prlnclPlt underlying thle 

doctrine. Thtr• wu no proof of any lnlttal agreement of the eccu1ed 

with the utttmat• klllera, nor of their membership of any paramllltary

organisation. Without such proof, tht convictions of Kana, Timmons, and 

Kelly eeen1 uneafe and uneatlafactory. Their conviction &Hume• that an 

unproven conspiracy existed, and thul aa1k1 to shift the onua onto the

defendant to prove themeelvts not ;ullty. Thie would b• a clear 

violation of the pr11u111ptlon of lnnoc:enct, which 11 the bul• of a fair

trial. 
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The convictions of Kane, Timmons, and Kelly, seem even more $trange 
following Mr Juetlce McDermott's treatment of the taxi-driver Kavin 
MeCaughley In another of the triale, McCaughley drove the tllll from 
Casement Park to Penny Lan,, where th• actual killings occurred. Mr 
Justice MacOermott conceded that McCau9hl1y might not have realised 
what would happen to the eoldlers, This contradicts Mr Justice 
Carswell'& ruling that Kane, Timmons and Kelly muat have known that 
murder was one possible outcome of their actlona, and so found them 
guilty of that crime, 

Even If It Is conceded that Kan,, Timmons and Kelly Joined In the 
beating of the soldiers, which they deny, (Kelly and Kane claim not to 
have been In Casement Pi!rk ), at the moat they should have been found 
guilty of the crime which occurred In Casement Park, namely, Grievous 
Bodily Harm. If the soldiers had been beaten to death In Casement Park, 
then It le possible that a ease could h&ve been made against them for 
murder. This did not happen. The kfl/los• �red at a different 
pfaca, at a loter time and at the hand• of different peoplt, 

Furthermore, more recent decisions In the courts In other caaes, show 
that even knowingly hi-Jacking a taxi for a paramilitary or;anlsatlon 
does not Implicate the person aceusad of hi-Jacking In any eventual 
murder carried out by the organisation. 

Secondly, questions have been raised concerning th• value and the 
validity of the use of hell-tel1 film. New t1chnolo9lcal technlouea have 
been uaed on thea, images, but 1 believe that It It 1tlll very difficult 
to Identify particular lndlvlduala. Identification• have bNn mad• from 
hell-tale film, based on general characteristics of the accu1ed, such aa 
hal r, moustaches or beard 1, the way they walk, or even the colour of 
their socks (It la to be hoped none of the accused la an Identical twin). 
S811.n Kelly and Patrick Kane continue to deny that they were In 
Casement Park at all. Sean Kelly'• conviction la now baaed almost 
entirely on his Identification from the hell-tell film, Thie 11 surely of 
major concern. 

Thirdly, In the first of the trlala, Sir Brian Hutton LCJ, ruled on the 
QUHtlon of secret witnesses, This ruling formed the buia for the rest 
of the trta11. Media wltnesste were allowed to give thalr testimony from 
behind a thick curtain, their Identity being kept totally anonymoua. IhJ 
right of • dtfendant to confront hla or her 1<,cuatr Is a unlv9r1� 
!'1999□1Hd el11m9nt lo •n�urlns I fair 1r.lll., Moet of the secret wltnesaea 
In the Casement trials have been media wltneaaea, verifying their film 
or photographa. The only secret wltn111 In the trlala whose evidence 
was disputed by the defence, was WltnH• E, he t"tlflld to hearing one 
of the 10ldler• cry out around the car In an English accent. None of the 
Jude•• hu claimed to rely on Wltneaa E'e teatlmony, but It la not 
unrea10nable to reoard It aa pr1Judlelat to the defendant•' caae. 

-,,...,, I I� C""IC""l�\.I I 

©NAI/DFA/2021/47 /116 
':i 1·1\f,----,/<.-,j.-,n..---t,-,-1 lr..lr.l'\I\ 191,. + I r T J_:,n_("'( 



·-.--

• 

HOUSE OF COMMONS 

LOND0:-1 SWIA OAA 

Fourthly, the 1988 Criminal Evidence Order has had implleatlons for a 
number of def'endants In theu trials. It had a particular relevance In 
the ease of Sean Kelly, Mr Justice Car1well used the Order to take an 
adverse Inference from Kelly's refusal to testify and so secure his 
conviction. This was despite, what Mr Justice Carswell himself admitted, 
Wlls weak ldentiflelltlon evidence, On Appeal the court found that the 
Identification of Kelly was strong enough to need no lnferencH by way 
of the Crlmlnal Evidence Order. This Inconsistency la disturbing. 
Without the Criminal Evidence Order, the weak Identification evidence, 
at first Instance, may not have been sufficient to convict Kelly (see 
Justice Carswell's comments). lt would appear that on appeal the oourt 
was concerned to strengthen, rather than to rectify, an unsafe 
conviction. 

Finally, the Judgee in these trials Hem to have taken an extremely 
Inconsistent approach to the surrounding circumstances within which 
the killing of the Corporal• took place. From the perception of the local 
community, alx nHdleee death• had occurred In the prevloue weekl, 
following the event$ In the City Cemetery on the previous Wednesday, 
there was an 1,.inderstandable fear that more deaths might en1ue. The 
atmosphere on the day, accordln11 to several of those present, was 
tense, angry and despairing. In these three caaee, the Judge was, In my 

view, unreo.sonably dismissive of the chaos, eonfu1lon and hysteria 
following the blunderlng upon the funeral cortege of Corporal• How1a 
and Wood. 

Taken together I consider that theae I Hues represent the new evidence, 
or other considerations of subetance, which you are required to have 

�

n order to refer eases bllck to the court of Appeal. I am convinced 
hat the Court of Appeal ahould re-examine the conviction• of those who 
ave been lmprl.aned under the ganeral heading of the 'Caeement 

{ rlala'. I am therefore requesting that In the Interests of justice, you 
hould use your prerogative to refer theaa CMH back to the Court of 

Appeal for reexamlnatlon, on the grounds of law and fact. 

Yours sincerely, 

Kevin McNamara MP 

Shadow Secretary of State for Northern Ireland 
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THl!I CASBMBNT TRIAL• BRIIFING OOCVMENT 

A • GENERAL BACKGROUND TO THB CORPORALS KILLINGS. 

THE EVENTS or 19th MARCH 1988, WERE AMONG THE MOST SHOCKING 
IN NORTHERN IRELAND'S RECENT HISTORY, IN THE SEVERAL WEEKS 
BEFORE THE CORPORALS' KILLINGS, THERE WAS ALOT Of ANGER, 
RESENTMENT ANO FEAR WITHIN THB NATIONALIST COMMUNITY IN 
NORTHERN IRELAND, ON 6th MARCH 1988, THREE IRA MEMBERS 
WERE SHOT OEAO IN CIBRALTER BY MEMBERS or AN UNDE�COVER 
UNIT or THE BRITISH ARMY. 

ON 16th MARCH 1988, AT THE FUNERAL or "THE OIBRALTER 
THREE", AT THE MILLTOWN C!:METARY, WEST BELFAST, A 
LOYALIST PARAMILITARY NAMl!lD MICHAEL .STONE APPEARED AND 
SHOT WILDLY INTO THS FUNERAL CROWD. THREE PEOPLE WERE 
KILLED. ONE or WHOM WAS KEVIN BRADY. 

HIS FUNERAL WAS HELD THREE DAY AFTER HIS DEATH, ON 19th 
MARCH .1988, AS THIS FUNERAL CORTEGB PROCEEDED DOWN 
ANDERSTOWN ROAD TOWARDS MILLTOWN CEMSTARY' TWO orr

OUl'Y, PLAIN CLOTHl!ID BRITISH SOLDIERS, CORPORAL DAVID 
HOW!:� ANO CORPORAL DISR!:K WOOD, APPBARED DRIVING AT SPEED 
IN A SILVER PASSAT TOWARDS THE FRONT OF THE CORTEOE. 

IN THE LIGHT OF WHAT HAD OCCURRBO THRBE DAYS PREVIOUS, 
MOST PEOPLE'S INSTINCTIVE REACTION WAS THAT ANOTHER 
LOYALIST ATTACK WAS UNDER WAY. THE CROWD SURROUNDED THE 
CAR ANO START!D TO BBAT ON IT, THE CROWD DRBW BACK 
MOMENTARILY WHBN THE DRIVER EMBRGED THROUGH HIS WINDOW 
WITH A OUN, BUT QUICl<L'{ RETURNED AND BEGAN TO BRUTALLY 
BEAT THE MEN, WITHIN TWO OR THRB! MINUTES THE CORPORALS 
WERE ORAOGED INTO NEARBY CASBMBNT PARJI:, INSID! THE PARK, 
WITH THE GATES SHUT, THE SOLDIERS WERE BEATEN FURTHER AND 
STRIPPED or MOST or THEIR CLOTHICS AS THEY WER!: BEINO 
SEARCHED, AT THIS STAGE, A OROUP OF ABOUT 20 PEOPLE WE!Ul 
INVOLVED, 

AGAIN, WITHIN MINUTES or BEINO TAKEN INTO CASEMENT PARJ<, 
THE TWO MBN WBR! THROWN OVER A SIDE WALL ANO INTO A 
WAITING TAXI, THEN TAK!N TO A 01:SERT!D LOT ON PENNY LANE, 
ONCE THE TAXI REACHED PENNY LANE THB MEN• ( IT SE!MBD THAT 
5 MEN WERI IN THE BACK SEAT WITH THB SOLDIERS AND l MAN IN 
THB FRONT WITH THB DRIVER) - ALL GOT OUT or THII TAXI, THIS 
SOLDIERS TRI!SD TO RUN AWAY, BUT W'IIRB ORA!IBBO ANO BEATEN 
AGAIN. TWO M!N !'ROH THS TAXI L!ll'T THI SCENB ANO RETURNED 
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WITH TWO OTHER MEN, ONE OF WHOM HAO A OUN, THE SOLOIElRS 
WERE POINTED OUT TO HIM ANO HE SHOT THEM REPEATEDLY. HE 
THEN GAVE THE GUN TO THE OTHER NEWCOMER WHO WENT OVER TO 
THE PROSTRATE FIGURES ANO SHOT THEM AOAIN. THE TWO 
GUNMEN WORE JACKETS WITH HOODS. 

THE ENTIRS EVENT LASTED ABOUT 16 MINUTES, WAS FILMED FROM 
AN ARMY HELICOPTER WHICH WAS OBS&RVING THE l!"UNERAL (THE 
HELl-TELE). THE MEDIA TURNED OUT AT TH& FUNERAL IN GREAT 
NUMBERS, ANO TOOK VIDEOS AND PHOTOGRAPHS UNTIL THE MEN 
WERE DRAGGED INTO CASEMENT PARK. AT THIS POINT THEY WERE 
PREVENTED FROM CONTINUINO BY MEMBERS or THE CROWD. MOST 
OF THE ARRESTS HAVE BEEN BASED ON IDENTIFICATIONS FROM 
THIS VISUAL EVIDENCE. 

THUS FAR SOME _.l MEN HAVE BEEN CHARG WI NC 5 
ARISING OUT OF T. 21 MEN WERE CONVICTED OF
OFFENCES VARYING ?'ROM MURDER TO PERVERTING THl'l COURSE OF 
JUSTICE ANO 20 HAVE BEEN CLEARED (SEE APPENDIX A), THIS TWO 
MBN WHO ACTUALLY JULLBD THB CORPORALS HAVB NOT BHN 
APPRBH!NDBO. 

B - I.BOAL ISSUES THAT HAVB ARISBN IN THB 10 TRIALS, 

1. APPLICATION OP TJD LAW.

I. THE EXTENSION O!' THE LAW OF COMMON PURPOSE,

THIS OCCURREO OURINO THB 6th or THE TRIALS, INVOLVING SEAN 
KELLY, MICHASL TIMMONS, ANO PATRICK KANE, THBY WERE 
CONVICTED OF MUROBR, EVEN THOTJOH THEY ONLY PLAYED A 
MINOR ROLB. NONB Wl:IRE roUND TO HAVB Bl:SN INVOLVED BEYOND 
CASEMENT PARK; KELLY AND KANIS DENIED EVBN BEING mszom 
THE PARK AT ALL. THEIR CONVICTIONS RILIEO ON TH!! JTJOOE - MR 
JUSTICE CARSWELL - ANO HIS INTSRPRBTATION or THIS LAW or 
COMMON PURPOS!:. 

TH!! LAW STAT!JS THAT: 
a. TliAT THI DEFISNDANT MIOHT HAV!: GIV!lN ASSlSTANCB TO A
JOINT ENTERPRISlJ, THI PTJRPOSJ: or WHICH WAS TO COMMIT
MURDER; OR
b. I? THE PTJRPOSJl OF TH! JOINT BNTl!IRPRISE WAS NOT TO COMMIT

-,.-.. T I ,..., C""!C""'.-, ,, 
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MURDER, THE DEFENDANT MIGHT HAVE FORESEEN THAT Ol'IE OF HIS 
CO-PLANl'IERS COULD COMMIT MURDER WHILE PURSUil'lG THEIR 
COMMON PURPOSE. 

CARSWELL roUND KANE, TIMMONS, AND KELLY TO HAVE BEEN IN 
CASEMISNT PARK AND TO HAVE AIDED IN THE GBH OF THE 
SOLDIERS, HE FURTHER .REASONED THAT 'l'HEY MU5T HAVE 
CONTEMPLATED THE SOLDIERS' EVENTUAL MURDER AS ONE 
POSSIBLE OUTCOME OF THEIR JOINT ENTERPRISE, SINCE MURDER 
DID RESULT, THE JUDGE FOUND THEM GUILTY Ol' THAT CRIME. 
THEY EACH RECEIVED A MANDATORY LIFE SENTENCE. 

CARSWELL'S APPLICATION OF THE LAW CAN BE SAID TO BE 
IMPROPER BECAUSE NONE OF THE ACCUS!ID WERE EVEN ALLEGED TO 
HAVE CONSPIRED, EXPRESSI.Y OR IMPLIEDLY, WITH THE ACTUAL 
KILLERS • NOR WERE THEY PART OP THE GROUP WHO TOOK THE 
CORPORALS TO PENNY LAN.5 IN THE TAXI. 

IN ALL BUT ONE or THE CASES QUOTED BY CARSWELL IN SUPPORT 
OF HIS VIEW, THE ACCUSED HAO FORMED A PRIOR CRIMINAL PLAN 
WITH THE PERSON WHO ACTUALLY KILLED SOMEONE, 
FURTHERMORE, EACH ACCUSED IN THE CASES REFERRED TO HAD 
CONTEMPLATED THE KILLil'IC BEFORE EMBARKED ON THE CRIMINAL 
COMMON PURPOSE, 

II, SELF OEl'l!lNCE AND MITIGATINC ?'ACTORS, 

IN GENERAL, IT IS A.RGUEO THAT THB DEFENDANTS WER!l 
DEFENDING THEMSEt.VES FROM WHAT WIDELY APPEARED TO BE 
ANOTHER INDISCRIMINATE ATTACK BY LOYALIST PARAMILITARY -
ALONG THE LINES or THE ATTACK ON THI FUNERAL or THE 
'GIBRALTAR 3', 3 DAYS EARLIER, 

THE LAW OF SELF DEl'ENCE WAS NOT DISPUTED AT THE TRIALS, THE 
PRO.SSCUTION CORRECTLY POINTED OUT THAT ONCB THE HEN WER! 
KNOWN TO BE HELPLESS AND SUBDUED, SELF DEFENCE NO LONGER 
APPLIED. 

SEVERAL WER!l ACQUITTED ON SELF DEF£NCE, BUT BY THE TIME 
THE SOLDIERS WERE DRAGGED INTO CASEMENT PARK - IT IS 
RBASONASLil TO AROUI THAT IT HUST HAVE BEIN OBVIOUS THAT 
THEY WERE NO LONGBR A THREAT TO ANYONE, BUT TH! SITUATION 
INITIALLY SURROUNDING TH! CAR WAS HORE VAGUS, 

ALSO, THE FACT OF THS ATTACK BY MICHABL STON� 3 DAYS 
EARLIER, HAD REASONABLY RESULTED IN TH!I MOURNERS B!INO 
NERVOUS, !'RIOHTENBD AND AOITATBO WHBN FIR.ST THB CAR 
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APPEARED, IN THE MURDER CONVICTIONS OF l<ANE, TIMMONS AND 
KELLY, CARSWELL SEEMED TO GIVE NO WEIGHT TO THE DEFENCE 
ASSERTIONS THAT THE CROWD WERE IN THE MIDST O!' A FRENZIED 
REACTION TO THE HORRIFIC INCIDENT 3 DAYS EARLIER, 

BUT, IN ANOTHER 0!' THE TRIALS, MR JUSTICE MacOERMOTT 
SHOWED CONSIDERABLE EMPATHY FOR KEVIN McCAUGHLBY, THE 
MAN WHO DROVE THE TAXI FROM CASEMENT PARK TO PENNY LANE, 
MCCAUGHLEY EVEN PUNCHED AND KICKED ONE O!' TH! SOLDIERS 
BEFORE RUNNING OFF. MacDERMOTT ADMITTED THAT McCAUGHLEY 
MIGHT NOT OF KNOWN THAT HE WAS EFFECTIVELY AIDING IN THE 
SOLDIERS KILLING. 

III. THE USE OF FILM AND VIDEO EVIDENCE FOR IDBNTIFICATION.

THESE WERE AMONG THE FIRST TRIALS TO USE FILM AND VIDEO 
EVIDENCE AS AN EFFECTIVE CORE OF A CASE AGAINST ACCUSED IN 
THE U. I<. 

THE EVIDENCB CONSISTED OP: 
a. FILM TAKEN BY THE ARMY HELICOPTER (HELI-TBL.l!l); AND 
b. VIDEO'S FROM THE MEDIA PEOPLE COVERING THE EVENT,

THE MEDIA FOOTAOE WAS CLEAR, BUT IT ENDS WITH THE 
CORPORALS BEING TAKEN INTO CASEMENT PARK, THB Hl:LI-TSLS 
FILM IS NOT CLEAR ENOUC:H TO DISTINGUISH PEOPLE'S !'ACES, BUT 
COVER THE WHOLE FUNERAL, INCLUDING THE GET AWAY O? THE 
ASSASSINS. 

THE ACCUSED DID NOT GENERALLY CONTEST THE IDENTIPICATIOMS 
FROM T.HE MEDIA VIDEO'S, BUT THERE HAS BEEN UP.ROAR IN. 
RELATION TO THE I.D'S MADE FROM THI HELI•TELB, THESE ARE 
BASED ON GENERAL CHARACTERISTICS or THE ACCUSED. THAT 
INCLUDED CLOTHING, COLOUR OF HAIR, MOUSTACHES OR BEARDS, 
THE WAY THEY WALK, EVEN THE COLOUR OF THEIR SOCKS I 

DEFENCE COUNSEL PROTESTED AGAINST THB USE or THB HELI
TELE ALTOGETHER !!!CAUSE or THEIR POOR QUALITY otc. SOME OP 
THE JUDGES ADMITTED THAT IT WAS NOT CONCLUSIVE, BUT 
COMBINED THE I.D,S WITH OTHER EVIDENCE TO Ol!TAIN THEIR 
CONVICTIONS. 

THE.RE W!l.RE MANY COMPLAINTS OVER RESTRICTIONS PLACBD ON 
THE DEFENCE COUNS!lL, DEFENCE CLAIMED THAT THB 
PROSECUTION HAD ACCESS TO MORB SOPHISTICATED VIDIO AND 
SCREENING EQUIPMENT, WHil.E THEY HAD TO OP!l.RATB ON A SMALL 
BUDGET. ONE Dl5l!'15NCE SOLICITOR ATTBMPTl!D TO OBT THI FILM 
AND VIDEO PROCESSED TO SHOW HOW VIDEO CAN 81 CHANGED TO 
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ALTER PEOPLE'S APPEARANCE. IN THE END, HOWEVER, RESOURCES 

PREVENTED HIM FROM DOINO THIS, THE QUESTION OF EQUALITY OF 
ARMS SEEMS TO HAVE PARTICULAR RELEVANCE HERE. 

2. ASPBCTS OF THB CRIMINAL PROCBSS.

I, DIPLOCK COURTS, 

IN DIPLOCK COURTS, THE JUDOS PLAYS THE ROLE or BOTH JUDGE 
AND JURY. THE REASON FOR THEIR SETTINO UP WAS TO 'OVSRCOMB 
THE PERVERSE CASE OUTCOMES CAUSED BY JURIES ALLEGEDLY 
SUBJECT TO INTENSE BIAS OR INTIMIDATION.' 

THE CASEMENT ACCUSED WERE ALL TRIBD IN DIPLOCK COURTS, IT 
APPEARS THAT FAR FROM REMOVING THE CHANCE OF THE 
PERVERSION OP' JUSTICE SUPPOSEOLY CAUSED BY JURY TRIALS, 
THE GLARING INCONSISTENCIES AMONO THE VERDICTS, SHOW THAT 
THE DECISIONS OF THB JUDGES CAN BE JUST AS PERVERSE. 

AS MENTIONED BEFORE, IN THE 6th CASSM:SNT TRIAL, MR JUSTICE 
CARSWELL, WITHOUT ACKNOWLBDOING IT, EXTENDED THI I.AW ON 
COMMON PURPOSE. MR. JUSTICE MacDERMOTT SAT ON THE APPEAL, 
AND DEFERRED TO HIS BROTHER CARSWELL'S CONVICTIONS, 
IMMEDIATELY AFTER THAT APPEAL JUDGEMENT WAS OIVBN, 
MacOERMOTT CAMI!: OUT WITH HIS OWN JUDO!IMBNT REOARDINO 
McCAUCHLEY. MONTHS HAO ELAPSED SINCE BOTH THE KANB, 
TIMMONS ANO KELLY, AND THE McCAUGHLEY TRIAL, BUT 
MacOERMOTT WAS CAREFUL NOT TO DELIVER HIS DECISION ON 
MeCAGHL!lY UNTIL THE APPEAL DECISION HAD BEEN OIVBN. 

II, METHODS or OBTAINING AND USING COHFESSION EVIDENCE. 

PATRICK KANE MADll SEVBRAL INCRIMINATING ADMISSIONS DURING 
INTERROGATION. HE ALLEOEO HJ: DID SO BECAUSE HS FEARBO THE 
INTERVIEWING DETECTIVES. MICHAEL TIMMONS ALSO MADI!: 
INCRIMINATING STATEMENTS WHICH Hl!I LATER RETRACTED. HB 
CLAIMED THAT THE DETECTIVES TOLD HIM IT WAS THI: ONLY WAY 
HE COULD GET BAIL, IN BOTH OP THBSB CASES, CONFESSIONAL 
EVIDENCE WAS RELIED UPON ?OR TH! CONVICTIONS, 

THE MAJORITY OF THB CASES AGAINST THB CASEMENT ACCUSED 
INVOLVE CONl!'ESSIONA.L EVIDSNCB. HOWBV!IR, NONB or THB 
COMPLAINTS ARISING FROM THESI CONFli:SSIONS ALLEOI PHYSICAL 
ABUSE. IN THESE CASES OTHIR VISUAL EVIOBNCII IXISTID AND 
THE ACCU815D TYPICALLY IN 'l'HBIR CONF!lSSION ATTIMPTl5D TO 
SXPLAIN WHAT THEY WBRI DOINO WHBN THB VISUAL EVID!NCB WAS 



p.CCUSED SAID NOTHING, THE VISUAL 
TAKEN. £VEN IF r:: ro CREATE A PRIMA FACIE CASE AGAINST 
EVIDENCE WAS ENOtl 
THEM. ,r fO MANY OTHBR CASES IN WHICH PHYSICAL 

I CONTJ'.A5 rLL•TREATMENT IS A GREATER THREAT, THE 
THIS 

;�c�OLOGIC.A�/l E:VIDENCE IN THE CASES OE' THE CASEMENT 
OR p 

CB or orli 5t1PPORT THE VIEW THAT THE OBTAINING AND 
E:XIgJ::o T£!ftl r� p.ND PROSECUTION OF EVIDENCE OTHER THAN 
�;s B'i TMll ro�ss THE RISK 0!' ILL-TREATMENT WHILE UNDER 
cot4rESSIClf5, y LSSS OF A PROBLEM. 
POLie� c:..:sroo 

f seCRET WIT NESS ES.
[It. THI� 

rfON LCJ, RULED ON THE QUESTION OF SECRET 
,:fl 9111.,UI ffUR!IIO THE 1st TRIAL, ANO THIS FORMED THE BASIS
WlTlflS'aJ ;� ot THE TRIALS. MEDIA WITNESSES WERE ALLOWED 
r-:ill -:HI� srtMONY FROM BEHIND A THICK CURTAIN, THEIR 
ro :i!VI ::u1G KEPT TOTALLY ANONYMOUS. THE ACCUSED, AND 
::111TfTTn11cs LAWYERS NEVER LEARNT THE IDENTITY OF THE 
HU OI 
wt1111$S11· 

o,t1!1CB ONLY OBJECTED TO HIDING THB WITNESSES' FACE 
� f'IIJ ACCUSED, THEIR ARGUMENT STRESSED THAT lJl!lN\'lNG 
:-:, ACCIJSBD EXPOSURE TO THE WITNESS MIOHT PREVENT THE 
M%',IIID ;.ROM REALISING THAT THE WITNESS HAD SHN KIM IN A 
oznPIIIT PLACE FROM THAT ALLEGED BY THB POLICE, LIKEWIH, 
fd W!TNBSS MAY REALISE THAT HE HAO SEEN THB ACCUSED
JCllllfl{IRI OTHBR THAN ALLEGBD, ALSO, BEYOND TKSSE
�/ITS, THIS CONTRADICTS THE ACCUSED AND HIS
toLIClTOll'S !'UNDAMENTAL RIGHT TO CONFRONT ONE'S ACCUSER. 

"°'' or THE SECRET WITNESSES IN THE CASEMENT TRIALS HAVIS
UP MIDIA PEOPLS VERIFYING THEIR FILM OR PHOTOGRAPHS, THE
0/fL'I S!CRET WITNESS IN THil CASEMENT TRIALS, WHOSE EVIDENCE
WAI DISPUTED BY TH! OE!'ENC!li, HAS BBEN WITNESS B, HB 
nsrrrn:o TO HEARING ONE OF THI SOLOIBRS CRY OUT AROUND
THI CAR IN ENGLISH ACCENTS, AND HEARD A LOCAL MAN SHOUT 
THAT THEY WERE SAS. THIS IS, or COURSE, VERY SIGNIFICANT
lflRI IT TO BE TRUE, AS IT WOULD MEAN °THAT SELF DEFENCE
AGAINST ANOTHER MICHAEL STONB-TYPB ATTACK WOULI> BS
INAPPLICABLE, 

lfOHJ OP THE JUDGES HAS CLAIMBD TO RELY ON WITNBSS B'S 
TISTIMONY IN HUI OPINION, BUT THB TESTIMONY WAS HEARD AND
I'l' 18 NOT UNREASONABLE TO REGARD IT AS PREJUDICIAL TO THE 
DBF!NOANTS' CASES. 

.. 

,I 
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IV. THE IMITATION OF THE RIGHT TO SILENCE.

FROM THE CRIMINAL BVIDBNCB (N,I.) ORDBR 1988. 
SEAN KELLY REFUSED TO GIVl'J MORE THAN ONE PARTICULAR 
STATEMENT TO HIS INTERROGATORS, ANO REFUSED TO TESTIFY IN 
COURT. MR JUSTICE CARSWELL DECIDED THAT AN ADVERSE 
INFERENCE COULD BE DRAWN FROM THIS BEHAVIOUR ACCORDING 
TO THE CRIMINAL EVIDENCE ACT ABOVE. HE USED THIS ADVERSE 
INFERENCE TO SUPPORT WHAT HE ACKNOWLEDGED TO BE WEAK 1.0. 
EVIDENCE ANO FORM A CONVICTION. 
ON APPEAL, THE JUSTICES MAINTAINED THE CONVICTION AGAINST 
KELLY, BUT DECIOfiO THAT THE I.D, EVIDENCE WAS STRONG 
ENOUGH TO CONVICT, WITHOUT THl!l NEED FOR ADVl'JRSl'J 
INFERENCE, SO, MR JUSTICE CARSWELL'S ADMISSION THAT THE 
I. D, EVIDENCE WAS WEAK LEADS ONE TO QUESTION THB APPEAL
JUSTICES' DECISION THAT THIS I. D, EVIDENCE WAS BEYOND DOUBT.

ON IT'S OWN, THB CRIMINAL lilVIOENCE ACT WOULD SE O'l' 
SIGNIFICANT CONCERN, BUT COMING, AS IT DOES ON TOP or MANY 
OTHER INCURSIONS INTO HUMAN RIGHTS ANO CIVIL LISERTIES 
ENJOYED IN THE OTHER JURISDICTIONS, THB ATTACI< ON A 
SUSPECT'S RIOHT TO RSMAIN SILENT GIVES CAUSE FOR REAL 
DOUBTS THAT THE SYSTEM !S CAPABLE OF INDSPENDENTL'i 
DISPENSING JUSTICE, THE RECSNT HELSINKI WATCH REPORT 
CONCLUDES 

" Helsinki Watch ballevea that the criminal EV1dence order 
unjustifiably erodes the r1qht to s1lenc:a. There 1s no persuasive 
evidence that limits on this important right are warranted by 
considentiona of law enforcement or public safety. If the procedures 
regardinq pra-trial intarroq11t1on ware changed to permit full and fair 
opportunity for consultation with counsel, comment on the 11111rtion of 
the right to eUence m1qht be appropr14te in some ctrc:urnstanc:e■. short of 
such a major chanqe In current procedure, the right to 11lenca should be 
safeguarded. " 

UNDOUBTEDLY, TH! FORCB or POSSIBLE ADVERSB INFERENCES 
BEING DRAWN AGAINST THE ACCUSED WOULD ENCOURAOB A PBRSON 
TO TALK WHBRE S/HE OTHl!RwtSB MIGHT NOT,. 

V. DISCRIMINATORY ADMINISTRATION or THE PROSIICUTION
SYSTEM. 

MUCH or WHAT HAS CAUSED CONCERN OVBR THI CASEMENT TRIALS 
HAS BEEN THE LARO! 5CALI or ARRISTS AND PROSBCUTIONS. 
ADDITIONALLY, THB OPP HAS !XPBNOEO AN UNUSUALLY VAST 
AMOUNT OP RESOURCBS ON THI INVESTIGATION. 
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THUS FAR, OVER 200 PEOPLE FROM WEST BELFAST HAVE BEEN 
ARRESTED AND HELD !N CONNECTION WITH THE l<ILLlNOS, 41 MEN 
HAVE BEBN CHARGED AND THERE HAS BEEN NO INDICATION THAT 
THE INVESTIGATION IS CLOSED. 

SOME ESTIMATES SUGGEST THAT PROSECUTIONS IN THE CASEMENT 
TRIALS HAVE INVOLVED OVER 100,000 POUNDS IN MEDIA EQUIPMENT 
ALONE. 1500 RUC Ml!:N HAVE BEEN ORGANISED TO VIEW THE VISUAL 
EVIDENCE. ADDITIONALLY, 39 OFFICERS HAVE BEEN ASSIGNED 
FULL TIME TO THE CASEMENT INVESTIGATIONS. NORMALLY 3 OR 4 
OFFICERS WOULD INVESTIGATE A MURDER. 
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McNAMARA CALLS FOR REEXAMINATION OF CASEMENT CONVICTIONS. 

KEVIN MCNAMARA MP, SHADOW SECRETARY OF STATE FOR NORTHERN 

IRELAND, HAS SENT A LETTER TO SECRETARY OF STATE FOR NORTHERN 

IRELAND, SIR PATRICK MAYHEW REQUESTING HIM TO US HIS 

PREROGATIVE TO REFER THE CASES OF PATRICK KANE, MICHAEL 

TIMMONS ANO SEAN KELLY BACK TO THE COURT OF APPEAL FOR 

REEXAMINA TYON. 

MR McNAMARA EXPRESSES HIS CONCERN OVER MR. JUSTICE 

CARSWELLS' IMPROPER EXTENSION OF THE LAW OF COMMON PURPOSE, 

DURING THE TRIAL OF KANE, TIMMONS AND KELLY, 

" IF THE SOLDIERS HAO BEEN BEA TEN TO DEA TH IN CASEMENT 

PARK, THEN IT IS POSSIBLE THAT A CASE COULD HAVE BEEN MADE 

AGAINST THEM FOR MURDER. THIS OIO NOT HAPPEN. THE KILLINGS 

OCCURRED AT A DIFFERENT PLACE. AT A LATER TIME ANO AT THE 

HANDS OF DIFFERENT PEOPLE,. 

MR MCNAMARA WRITES THAT HE IS CONVINCED THAT THE COURT OF 

APPEAL SHOULD REEXAMINE THE CONVICTIONS OF THOSE WHO HAVE 

BEEN IMPRISONED UNDER THE GENERAL HEADING OF THE 'CASEMENT 

l,,_

TRIALS',

_:

IN TME INTERESTS OF JUSTICE.' 
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