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GO Y NO 16 
Oifi~rr a r D i · Cirt 

. " 20/76 1- u . t' 1 97 6. 

1·. Th ini '·er .or Ju· tice ··she· to e . .e to th discuss· on a· th 

Gov ~en .. nt me t · c 0 .. 1 lOt Aug st el1.ting to t Pro isional Dr ft of t ~ 

It ill b r c 1 eel th.1.t c'"'rta · n matt ~rs w .c::-. raised. 

at tha.t me ... t·n Which th !1inist .. r U a rtook vO Yc oxa i ed furt er. 

It appears to t e i · nis '· r t ~ t c roost satisfactory procedur ... , froni l;he 
i 

poLnt of vie1 of the Government,/ that he shou d e.Jubml.t his co . nts on 

tho matter.J nou, )o that t. r:!overnmen· mo.y reac final core usion.J on 

the , 1 ather t n to submit the comm n ,,.) l ter vi th revised ve sion of the 

Bil "\rh.:.ch ight no·t be fuJ ly accept ... to the Gov~rnment. 

2. Ther is o o.rer to ban ( o grotn of s ition, et ) a publica t ·.on 

printed in t110 SLate .· Section 11 o the Offence· against ··he State Ac ' , 1939 

gives power to th I ·nister for Ju ... tice o ·· mpos ..... a thre€ months ban on · 

e-vrspaper or per· odic· 1 uublica tion p-rin te outsi , cl e Sta I· but the po• ers 

rel .. ant to mat· i.al printe ' n ·he S ·a ·e ar~ t 10o0 set out in section 10 
though 

o~" th:l 1 39 .; -} h c'.:. ~1 id not co. fin d to 1 at0rial prin te in t.h 

Scat ... - <..~.nd th, gi9t o +. t v .. ct··on i~~ to mak it a c imi, 1 offence 

to pr·nt, pubJ · sh, distribute, o sell matter \·T • ch · s trea ox to b e, seditioU3 

or ' · nc iminating" Section 10 expr .... ssly p ··o '.b'.ts th :pub ication in 
of 

no ~spap· rs, 0tc /r y letter article o · cc.. u.nic· ticn uhic.1 .i.s sent or 

cont ·ibuted or purports to be s nt or coni;ributed y or on b.half of an 

u la ful o .. gan··.satio. ( · ncid .ntully, it io sec ~;io 10 1Th.ich JI'O '.bits t e 

us .. of tbe init-' als ~ ~ r l " .cause th 1939 Act d.eJ. ·· nes tttrca ~<;n bl document " 

as including "a doc ent in tL1ich uords, a b:rev· ... ti<.~n , or oym ols refera la 

to a mi · tary body ~ r u ;ed in rcforrinO" to a.a unl· ·;1ful o1:ryoani ttion"). 

3. It is generc: 11,/ b · .l Vt .. d , and ~Y -re sonnbly b taken as fact , t at 

~o .time in the ate Si:xci .. the t o. Tao:. 'e . t met. nenv-op p ,r e ito s (,.;L 

o .. ou ) an( to t1 ·n · o exo :cise ai 1 !; • n · .1.e nlt3. t t r f acco .:J.' 
\.A • u 

:,;,tatu.· a J.(l ere l glamoL.lr 0 poopl e ~ommo .y accep~od r) .... beinu rn le er 

a 1d I ...... t, a a i 0 ;."'e ue s ': ~;hie. "levr p p 1· 

l 
I 

o ~ 

cO Y ~o /6 
Cil 
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1·. Th lini "er .or J u' tice "she '0 e e to th discuss on a' th, 

Gov rn ent me t: np; 0.1 lOt 1 ug' · t lating to t 1 Proyisio al .Ir -4~t of th 

er'min 1 L .. w BOIl._ It i 1 re ra.ised. 

at t t me hich un rtook 0 'c e;~ami ed furt er. 

It appears to t e -['nio· .. t ~ t e most satisf c cory proen lU·C. fro:a l; le 
i 

po' nt of viet 0 the Government ,/ t t he hau d ubmi t his co 4 nts on 

tho e ma t t .. r nO':.-T, J 0 tl t ~ . nqy reach ~inal erne usiond on 

. e , 1 ther C lE.tn to ubmi t the corum n ,~) 1 ... .1. ter W·.t 1 revise ve sian 0 the 

Bil Thich mi tlot be fuJ ly accept, le to t le GOVf .. rnme t. 

Po 

2. Ther i. 0 pO.Tovr to ban (on groLnd f s ition, e ) a publicaciol 

printed in tIle State . ' Section 11 oJ. the Offence against .;he State Ac , 19:;9 

giv, pow r 0 th 1inister for Ju~tice mpos .... a three mon",hs ban on 

e T~paper or ... .Jeriodica1 publication p-rinte outsi cl sta· but tl e pOTT .rs 

reI ant to mate :.0.1 print.) '.n "he S a '8 ar::'l t OS0 set out . n section 10 
thounh 

of t. 1 39 ~l.l,; ~ - }-, Cl i 11 • cl r10t C) fin to a tt.::ri 1 printe in th 

S 'Al te - B.nel the gis t 0 +h t '-J ,ct . on i~1 to male ~ ita crimi :1 of.l enCE) 

to print, pub]' sh, diotribut , 0 oell m" tter v.hich is trea or c;. b 0, sedi t· OllS 

or tinc"iro' !latinoou • S ction 10 expressly "0 '.)i cs ch :pub ication in 
of 

ne· lJaperS, etc./ y ... € tte:r, artic.e o· Cc mmunil; tion uhic 1 is sent or 

cant 'ibuted or purports to be sent or con'~ribut by or on b,half of an 

u la1 fu1 ol.g n:i.vation (. nCidentully, it ic sectio 1 0 -Thich r;roh ' bi ts t e 

us of the ini J • ale 'IT tI 1 caus th 1939 Act d.. "nes tttrea -on bl docuillent " 

as including na. docu lent on ulich 1';0 . .3, e lr eV:r"ltions, or O)'ill. 019 refera (J 

to a roi . ta-y body ar u .... ed in rci'crrin"" to CI.n tn1' ff1.11 u .\:)a .is ttiontf). 

3$ It is and ay 7"'e bly bo taken a~1 act, t mt 

"'om.tim in th e "itors ( s 

o "0 1- ) anc pp is :-Ji c:) 

. tatu.' a -:1 e Ten .om .Of' y accepvod 

and t.l. 1. ,a of re d to J.e ue ,1; ,. .. 
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had been ma ·· ng for so!Il8 yea namely,that tl y could assume t1at no 

ction would be t ken ag inot them merely for the use of the term 'I 1t 

(Newspapers claimed t t, rhen repor in.r; a court case in vhich a ,.;oman had 

shouted "1Ip th I4-tA", thev had to repre ent her as "ayi ng "~p an unla"t·rful 

organi. ation"). On the other hand, there as no suggestion at an:t time 

that any similar" lndcrstanding' 1as even sought, much less entered into , 

in relation to the reporting by ne vspapers of statements purporting to 

come from the I A. Ho ever the ~ituation gradually dereloped, larg ly i not 

entiiely s consequenc of the , intensificat ·on of violence 

in Nort ern Ireland, vh r the report_·_ng of claims and counter-claims (i eluding 

statements directly attr ' buted -t.c the IRA) relating t o shootings, bombings, 

etc . became virtually routine features of the ne1spapers and radio and .elevision 

even though this involred, in very many cases, clear br~nche of section 10 

of the 19.:>9 Act. The Ifedia her: tended to n insuren themselves againE't 

interference by periodic refer .nces to the "lett .. r of the law" and ho\'r ridiculou...~ 

it would be to .· nYoke i having r .gard to the fact that the BBC, rr I ' not t o 

ntion En lish (and Northern Ireland) ne1·nJpar ers had no inhibitions about 

publi.Jhing IRJ tatem~nt.;). 

4. Rcvertin to the auer-tion of ·~ n Phoblacbt ·, it bas already ber.)n me tioned 

that exis '·i g ln. 1 makes no prnvi ion for a ban as dis tine t from a proscc .. ltion 

f or the publication of m·terial t~t is seditio1m , etc . Since the essence 

of a ban, as distinct from a pros c, tion, is tha it is directed at fu .. t.re 

issues of a ubl ' cr-~tion, that is to say, at matexinl a yet ev n unvr~itten, 

it is clear that tbd 1ifficulti s jn the way of legislation for this purpose 

'\rould be gra\re if not ui te insu ountc· bl • EtTen if t he obvious constitution~ J 

difficulties could be got over (as ·g t be poss:ible by for insto.ncc, including 

a provision in a Bi 1 to be en cted pursuant to the "emert;ency" re...,olution), 

it t ould be irtually impo .... sible to apply it \'lith any degree of apparent 
it 

f irness a 1d f}q_ ally dj fficu] t to appJ.y /effecti rely inca it uo ld b. ... a i p c 

matte fo~ a u lic_tion to re-~pp under a ~lightly diff rent title but in 

circumstaJlC s ,·here reade ship would ~eadil :recognis u t it 1-ras. 

5. An Plobl c1t i~ not the on.y public tion o its ~ind- fo instance, t~ 

epu li ich y e .;· e a t ,e organ o! the n lfa' t p··uvi:::do ls, 

is free y '"O in Du i and, hil cmphasi ..... va ie f. i,jm. to t.iJ e, e'"e r 
. eem 

~,.imes "\'The it can r1k n ho . ac 1 ~ ·/lik . ·1c.'.f · ~t p b. · catior1. Hoi•l ver, 

.- .,--" ._- - --- -'---,-- -_. 
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had been ma . ng for some year namely, that tloy could assume tlut no 

ction would be t ken ag inst ,hem merely for the u e of the term 1 IRA" 

(Newspapers claimed t t, 1-rhen reporting a court case in '"hich a ''10mall had 

shouted "Up the IRA", th Y had to represent her as saying tf'Qp an unlavlful 

, t' tf) organlsa l.on • On the other hand, there as no suggestion at any time 

that any si ilar "understanding' '\Tas even sought, much less entered into, 

in relation to the reporting by ne spapers of statements purporting to 

come from the IRA. Ho ever the situation gradually developed, largely i not 

entirely s a consequence of the , intensifica t· on of violence 

in Nort ern Ir land,lhere the reporting of claims and counter-claims (i eluding 

statements directly attributed to the IRA) relating to shootings, bombings, 

etc. became virtually routine features of the ne1vspapers and radio and television 

even though this involved, in ver:l many Cases, clear breachec\ of section 10 

of the 1959 Act. The Hedia her \ tended to H insure ft themselves against 

interference by periodic refer.nces to the "1 tt ... r of the law" and how ridiculous 

it would be to in"\roke it having r gard to the fact that the BBC, rrr , not to 

m ntion English (and Porthern Ireland) ne1fspapers had no inhibitions abo.ut 

publishing IRA tatem~nts. 

4. Rcvertinl! to the aueotion of 'An Phoblacht ' , it has already been me ltioned 

that exis ti g laY1 makes no provi ion for a ban as distinc t from a proscc"ltion 

for the publication of material t~t is seditious, etc. Since the ossence 

of a ban, as distinct from a pros cution, is that it is directed at futtre 

issues of a pub iCc.~tion, that is to say, at material as yet even 11111-1 -itten, 

it is clear that the 1ifficulties in the "'lay of legislation for this purpose 

ould be grave if not quite insu ountable. Bren if the obvious constitut.ion: 1 

difficultie could be got over (as ibht be possible by, for insto.ncc, including 

a provision in a Bi 1 to be enacted pursuant to the "emeIgency" resolution), 

it uould be irtuall;)r im 0 .... si ble to a.pply it ,\'li th any degree of apparent 
it 

f irness and cC? ally dj fficul t to apply /eff~ctiv ly since it uould b", a i :plc 

matter for a ublic tiol1 to re--JpP a under a ~lightly different title but in 

circumstanc s '\~herG r..:.adershi.p ,'[ould ~cadily recognise uti t was. 

5. An Phobl cIlt 

epublic' n Ne,· 

is not the only publication of its J"ind - for instance, the 

hich y be taJ c a the org n a&- the ne] f, st P 'Qvisio mls , 

is freel T : 0 in Du i nd" hil" cmp sj s va ies fr m ,ime to time, t 1ere re 
eem 

t..imes 1-Then it c m k n ho lac t /lik aci .' st tion. HO·, VCl:, 
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4t it is also to be noted that both An P 1oblacht and Republican NerTS - and 

other publications as lell- are on open sale in Forthern Ireland. It 

is also a fact that the great bulk of the material in An Phobl, cht is such 
(i.e. the material) 

that there vrould be no possible vray in 1-1hich it/ could be made the subject 

of a prosecution. On the other hand, if particular items are singled out 

as the subject for a prosecution, the problem arincs that, if the enforcement 

of the 1 is to have any appearance of impartiaJi t-y, similar consideration 

\vould have to be given to the Dublin ne.rspapers for publishing inflamatory 

spr:\eches by IRA leaders ·who are ei thGr living in the North or going to 

the North from her to mH.ke speeches in the North. Exarnp es of this 

have arisen even 1 ithin the last week. Again, there is the obvious 
the 

and \·lell orchas trated campaign to undermine/morale of Prison Officers in 

Port1aoiee and Limerick, a campaign uhich is aided and abetted by certain 

journalists vell kno,.;n to be sympathetic to the IlL\ and ho apparently arc 

given unfettemd. freedom even by ne,·TS}Xipers that cl im to be opposed to 

everything the IRA stands for. Thj n publicity campaign calculated to 

damage the moral of Prison Officers presents a r a security- risk, all the 

more ("Co when there is a parallel campaign by a group called the Prisoners 

Rights OrganioJ{ tion ' i th contacto not only in ne ·TS apers but albo in RTF.!. 

6. Nembers of the~ Government w·ill be awa1 .. e thn t the d ily ne1 spn.pers here 

continue to carry IRA bulletina opGnly identified as such, frequently going 

as far s to include the ·tandard "s:i.gnatu,e" ("P. O'I.eill, Runai). From 

obser ration it vould seem that R.T.E. do not give the script of IRA statements, 

as such, confining themC'!clvcs ~n re'"'cnt years) to reporcine:; as ne\~S, th3.t 

such and ouch a t1 in·g ras claimed or denied, as the case may b 'by the 

I'rovj sionals . In fact, R.T .E. are not bound by the terms of section 10, 

hicl relate only to the printed word. 

7. Any question of introducj ng 'ne,,v la ~ ·' in this rea uo 1 ld clearly raise 

immediately ~he qlJ8stion o:f ~he provirions of s c ·ion 10, Fhich h vc become 

largely or entire y a dead letter. 

8 .. · The I1inis er tl inks i unnE·cossary to mpha.oi8e further t1lc complex· ti ~s 

th t a ise in ihi matter l t aJ~.. tl e .. ·e: me time he thinks it onl;>r realir: t · c 

to eco ise the · tl c gent .. a < ... ·.i:ua ,ion cou d quic ~1y de ·eJ.iorat to p :.nt 

3. 

_ it is also to be noted th, t both An Phoblacht an Republican News - and 

other publications as well - arc on open ale in Porthern Ireland. It 

is also a fact that the great bulk of the material in An Phoblccht is such 
(i.e. the material) 

that there vlo1.ld be no possible ""Tay in ",hich it/coul.d be made the stbject 

of a prosecution. On the other hand, if particular items are singled out 

as the subject for a prosecution, the problem aria0s that, if the enforcement 

of the 1 is to have any ap , 0arance of impartiaJi i.-y, similar consideration 

lfould have to be given to the Dublin ne:lspapers for publish' ng inflamatory 

spr.'leches by IRA. leaders 'who are ei ther living in the North or going to 

the North from her to make speeches in J,he North. Examples of this 

have arisen even 1 ithin the last week. Again, tlere is the obvious 
the 

and 1'lell orchestrated campaign to undermine/morale of Prison Officers in 

Portlaoise and Limerick 1 El campaign i'Thich is aided and abetted by certain 

journalists v'ell knOi'ln to be sympathetic to the IRA and ho apparently are 

given unfettered. freedom even by ne1'lS1 apers that cl im to be opposed to 

everything the IHA stands for. Th' n publicity campaign calculated to 

damage the moral of Prison Officers presents a r\;a securi ty risk, all the 

more .... 0 1{hen there is a p rallel campaig by a group called the Prisoners 

Rights Organis tion 1ith contact..; not only in ne -s apers but also in RTE. 

6. ~IeI1bers of th~ Government rill be a.L~e that the daily ne, 8papers here 

continue to carry 11 A bulletins openly identified as such, frequently going 

as far s to incJ.ude the "t3ndard ""igna ure" (up. O'neill, Runai). From 

obser ration it ,Tould seem that R.T.E. do not giYC the script of JRA s atements, 

as SU01, confining themcelvos ~n recent years)lo reportin& as news, that 

such and c.·uch a tl in' uas claimed or den' cd, as the case may bc, by the 

IJrovisionals. In fact, R T.E. are 110t: hound by the t rms of section 10, 

hiel lelu te only to tl e pr' nted wor". 

7. Any question of introducing ''nG'.., la ," in this rea 1-10 1 d olea ~ly raioJe 

immediately vhc qU0stion of the provir-ion!'.J of fJE,C '-ion 10 1 Fhich . ve become 

1 rgcly or entir y a de (1 letter. 

8. Th MjnioJ e. tli UJ ecessury to emphac ise fUJ.'tther tIle comp.le . Lice 

t t ari e in tli~ matter Lt at t he 1.hirJ,· . t 0 tlJf rc( liGt -c 

to r .. co iSG: th'lt the g'~ ~CI 1 P'.tu ,ion could. li. ly deteJ."iorat to Cl. p :.nt 
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where there would be no aJternative but to recognise tha important and 

tit conceivably vi tal role of the communications media if the institutions of tl e 

State were in serious jeopardy or the future of this Island in the balance. 

If it became necer·sary to take action to ensure that the media were not 

being used to destroy the State, the 1-iinistcr would think that the very 

first step that would be needed would be that tlinisters and others should 

help the public ·~o appreciate the fact that, l'lhereas Northern Ireland is 

only a ~mall pnrt of the United Kingdom, and the British can afford to 

tolerate situations of very high risk in the North without pl,cing Britian 

herself in jeopa y, the stakes for the people of this country are enormously 

higher, and that, in addition, our resources are so much more limited that 

a policy wh · ch the British could afford to under't·rrite would not be open 

t o this State . 

~7ity of~ribing Sinn Fein1 and perhaps some other Orr,-anisations 1 and 

10. The Garda Officer ho signs the closing order is liable to be called 

(as he 1·ras on the last occasion) to defend his action in the High Court. 

Even a moderately competent Counsel vrould. be in a. position to do a great deal 

of damage in crosg-examination. On the last occasion, the challenge in the 

High Court did not relate to the Sinn Fein offices but to another buildin · -

and the challenge failed. It could not be assumed that if the closing order 

were noP made, an a. peal 1·1ould not be made in relation to the Sinn Fein offices 

or that, if it were, it would fail. There would be an internal propaganda 

bonus in successfully closing "Kevin Street" and undoubtedly a substantial 

external bonus too. Ho\vever, if an appeal succeeded the resultant harm both 

internally and externally would be far greater than the possible gain. 

Internally Sinn Fein vTould have achieved a certain validation by being blessed 
1 

as it vrere)by the Courts. Externally it 1·rould be represent< .. or misrepreocnted 

in a Yn.y ana go us to vrha t ha Jf ppened in regard to the Hirrh C ou t deci co ions 

refusing extracli ti.o 1 in "political" car.;es. In ~ ddi tion, it could severely 

damage G rda mora e ns the Force, repr scntcd by '1 ccnior officer, vrould be 

een to have been bea en by Si1 n Ji'oin·. in the Courll • On b. lan~e, tl c Hiniotcr 

rouJ d recomm<:;nd t t the que ... tion o closin{" Sin Fein premise.:> be left in 

~beya~a for the tim being. 

4. 

here there ould b no a ternative but to recot:,"Tlisc the important and 

conce:i.vably vital role of the communications medi if the ins t:tutions of tIe 

Stat wero in serious jeopardy or tIe future of this Island in the balance. 

If it beca.me nocessary to take action to ensure that the media were not 

being used to destroy the Sta ~e , th~ Hini~ter 1vould think th t the very 

firoJt step that \-[ould be needed '~ould be that lunistcrs and others should 

help the public ·co appreciate the fact that? '\'lhereas Northern Ireland is 

only a ~mall part of the United Kingdom, a~d the British can afford to 

t olerate situations of very high ri k in the North 1iithout placing Britian 

herself in jeopa y, the stakes for the people of this country are enoI1nously 

higher, and that, in addition, our resources are so much more limited that 

a. policy l'1h· ch the Bri tish could afford to underl·rrite would not be open 

to this State. 

Po:ill.~: ty of~ribing Sinn Fein, and perhaus some' Qther Orl1anisations, and 

v .. J~.)r-' Y'l '~ c losing of offices 

V 9. Section 25 of the Offences again t the State Act, 1939, provides that 

an officer of the Garda C'iochana of ·the rank of Chizf Superintendent or higher 

may, . 1 certain circumstances!, close a building for up to tllJ~ee mont 1S and 

may extend that order for a further tlu"ee months - any aggrieved person having 

a right of appeal to the High Cou~t . The circumstances in 't'rhich the Gardai 

may make such an order art: that they are "satisfiec. that a building is being 

used or has been used in any ·lay for the purposes, direct or indirect , of an 

unlawful organisation". There is no other pO,'ler in the law to make suc 1 

an order and 'lhi le, as members of the Government are [ll.fare, the Sinn Fein 

off .Lces in Kevin Street '\vere closed , it Has not on the basis tl ~ t they 1 ere 

t he offices of Sinn Fein s such . 

10 . The Garda Officer iTho sig'l1s the closing oJ'der is l iable to be called 

( as he 1'Tas on the lE st occasion) to defen his action in the High Court. 

Even a moderately competent Counsel \-;ould be in a position to do a great deal 

of damag in crost:'"-examination. On the last occasion, the clallenge in the 

High Co lrt dj.d not relate to tl e Sinn J.i'ein officE.S but to another buildin.; -

and. tho chaIlen e failed. It could nut be assumed that if the closing order 

'fore DOH made. an 1 peal ,'[ould not be made in ral ... ti 01 to the Sinn Fein officeo 

or tha t, if it Vlere, it \v-ould fail. T er\:; \tJ'ould be an internal propagand 

bonus in successfllly closina: ItKevin Street" and undoubtedly a substantial 

ex·ernal bonus too. HO\-lever, if an appeal succeeded the resul Lant harm both 

internally and Gxternally ould be f r greater than the possible gain. 

Internally Sj nn Fein uould have achicv d [. certai 1 va idation by being blessed I 

80 it "Tere) by the Cou" .. t,.;>. Extornally it "\ ould be "e pl'esentc " OJ" misrerrt escn ted 

in a Fay anal, gous to 'Th t ha~ J appened in legard to the Hi goh Cc 11 t deci~.i.ons 

refusing ... xtradi tio 1 in "pol it·· c' 1" c' es . In addj. ~ion, it could severely 

daT :J. {r~~ G -rda mora e (s the lorce, repr sentcd by (, ..,cnior offj.cer, v10uld be 

8 ... en to have been bea en by r-cil n }'cin·, in the Cou ts. On be 1 nce, tJ G inist > 

rould recommc~n(. t . t the qll tion 0 clo..;ing Sinn • c-· n premil3c,~ b left '.n 

oyance for the tim, bein • 
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it.:- e lf 
11. Tho p osc i pt i o of uinn 1• o in/.rould pi sen I; much the same ki n of 

• very d · ff ·cult prob Le n3 as action against An P 10blacht. The me ·i n of 

a suppr vsion orde i s ( ut1de.r section 19 of tLe 1939 J: ct) a matt r ·or the 

Go-vernment and an appeal lies to t he High Court under s ction 20. It 

appear to the r•tinivttJ to be clea r that, if th Gove r nment wer to ro· ke such 

an order, they 1voul have to do so on the basis that th re vas at le st a 

strong risk that an ap~al would be made and the co1sequences oft a t 1rould 

nt.:;; ed to be ueighed. The ques·tion that is thereby ruic:-ed is 1vhat evidence 

the Government would have in the High Court action. If the conten~ion 

1-1ere to be that Sinn Fein is s ··mply the I .R.A. under another name ( t·rhich, 

on a practic 1 ~-~vel at east, is certainly not an unreasonable contention) 

the question arises \ihy its members have not,~ _. on the basis of that same 

evidence, been pros ecuted for membership of the I.R.A. I n fact, the 

Hinister conBiders t 1at a very respectable a-rgument could be adduced for 

the proposition that there can be no such thtng as a lauful "political" ~Y'ing 

of an organi ~ation with a self- confessed military - and unarguably unlavrful -

wing, at all events when there i~, to say t h , least , a high degree of common 

membership a:1cl common leadership. That argu ent would be on the lines that 

it is impossible for a person simultaneously to be an advocate of unlawful 

(military) means and not be an advocate of such means and that Sinn Fein ' s 

provably close links r.·ri th (if not identification with) the I .R.A. make it 

impossible to deny that Sinn Fein is in fact a supporter of violent subversion , 

etc . - and therefore an illegal organisation. 

12 . If, on the other hand·, it was thought that such an argument w·ould be 

unsustainable, the Hinister would find it difficult to be in any r.uJ.y sanguine 

about the prospects of successfully defending a proscription order in a High 

Court challenge . If Sinn Fein is not in fact the I.R.A . under another name 

or something so inextricably bound up with it as to be inescapably branded 

with its illegality (and in this connection it is relevant t o note that the 

1939 Act declares unla,,lful many types of organisation on the basis of their aims 

and activit'es as distinct from doing so by reference to them by name) it is 

5. 
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6. 

difficult to see ho1.; the uprc sian order cou d be upheld. To put the 

point in a slightly different Hay, if Sinn Fein are engaged in activities 

of a character which brings them 'tii thin the ambit of the 1939 Act, these 

are not activities separate or distinct from those of the I.R.A. and, if those 

activities can he effectively laid at the door of Sinn I:'ein, its members 

could successfully be prosecuted. It is, however, a question of "if". 

13. The proscribing of organisations depends for its effectiveness on 

the willingness of people to adhere to a particular name. Both the I.R.A. 

and Sinn Fein (as di..;Jtinct from, for instance, the I .R •• P.) have the 

1rcakness (as \#Tell as the strength) that · flovrs from the historic 

associatior£ which these names have - that is to say, they ca11n0t easily 

evade a prohibition order by resorting to t e device of changing their 

name. This does not mean, ho1.;ever, that the activities now being carried 

on by Sinn Fein t.;ould ve to cease. There is no difficulty in continuing 

to hand o 1-t the propaganda such as that contained in An Phoblacht vli thout 

any reference to the name Sinn Fein - indeed the term 'Republican 'f.l:ovement" 

is already rTell established and of its nature is scarcely prescribable, 

Accordingly, in the [inister's view, a proscribin.tJ' order directed at Sinn 

Fein r1ould bring very little and perhaps noth · ng at all b;,r 1-fay of practical 

advantage and would provide "The Republican l ovementtt vd.th an opportunity 

to engage in a massive propaganda campaign based on the claim tl~t the 

Government had no open y decid d to make it impossible for "Republicans" 

to engage in political activi ."', that this made a mockery of Government 

challe ges to the I.R.A. to test their support at the ballot box, etc, etc~ 

Insofar as SiiL."'l Fein leaders a e cngaginoo in I .R.A. activities, the present 

lcnr is as adequate aD th Irlinister thinks it could reasonably be ~o 

ena.ble th~m to be convicted - that is, in bro ...... d genera terma and \vithout 

preju ice to the qt'eotion of amendments he e or there to improve the 

prospects of getting convictio 1. In this connection t e I~ini>:>+er auld hero 

·ke a point which CJuld equally ~el. be made in relation to ma1y other 

aspects of the problem of countering I.R.A. activity and th t is that account 

mu .. ,t l1'lays be taken of the no_; ino.;Jignifican~.~ sector of the public which 

tends to be ambiva1en i ther directly in relati n to the I .R.A. or indirectl. 

in rGlation o "antj. B i t• shn activJ. ics. 'he Hinist r very f, r f:ro 

ug e ting th· t peop e in thi group must no, e offended. ut, in uhat i in 
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part n battle for the umind.s and hearts" of tho public, h9 would suggest 

e that a·ny course of action that 1.;ould lend its lf to easy exploitation should 

not e embarked on unless it vas fairly clear thn.t there .;ould be a real 

gain out ~eighing the propaganda loss. 

Question of delet:i ng thos e pro isions of the l m1 under Y · c.;;.:...,..-.;.;;;.;:;..";:..;.;.;;;;~:..:::;.t;~o;.;::;f~t~h~e:.
l.R.l! o m y b~ regarded as only a summary offence 

14. The g neral feeling at the Government meeting "'as that there was 

something basically inappropriate in the idea that membership of the I.R.A. 

could be merely a summary offence. !or over as the Minister understood 

it, there 'as a defini e feeling that if there uere some very serious reason 

for retaining the present la under vthich such an offence can be regarded 

as summary one, tho proposal in the draft Bill to increase the maximum 

penalty on a summary charge from £50 to £::100 should be changed so a to make 

the figure £~00. 

15. There are certain potentiall:>r serious issues here '\· hich the I1inister 

requests tho Government to consider and then to <sive a decision as to 1-That 

should be done. 

.1 
16. Although there are cases - and quite a few cases - '\vere youngsters are 

-1 
and 

inveigled into the I .R.A. by emotional appeal~, by free drink/ by IDOI.L ary 

hand-outs rhich are a serious temptat.Lon to unemployed people and although 

this problem is compounded by the fact that some of the people who are 

thus inveigled into the organisation are, ... t bedt, immu.ture even for their 

age and rho,i.f they committed "ordinary" cr:ime,would be treated sympathetically 

and put on probation, the .f.1inister would evcrthelers be dispoGed, if there 

-vrere no other problem, to take the vie1- that this may Yery well be a situation 

in 1vhich tho broad public interest required that a very 11 }m.rd" attit de 

be shown in relation to I.R.A. membership and that this might have to prevail 

over the interests of tLe people just mentioned. There is, ho\ ~er, another 

pro lem, and, as the r-r-· nj ster sees it ,a very seiious one. Despite all 

the ntroubl .s" since 1939, it is a fact th t ,} e norm in this S catc .. as been 

a Ni tun. tion in 11hich there is in being no Special Crimin Court tho g ; 

obviously, there a bee1 o ti e throughout that peri d in which the .. e 

ha · been no "I .R.A.". !ini~ ter \ofouJ d think th t ordinary prudence ke~ 

it neces. r to act on aviS tha t t;here I ill ag i c on e a time \fhen 

there \d.J 1 b no pee i ml Cour -·need, if thor 1er come kind of 
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gcner lly acce table " ettlem ntn in the ro th, even though there wer 

e formal ac<.;GI tance of it by the I. R.A. etc., it is easy to envisage tl'e 

poe ~i bili ty th· t the abolition of th·:'l Special C .. imj.nal Court h~re might 

8. 

become hiehly desirable as evidence n a general ude-escalation". N v rthel 

anti-I.R.A. legi~lation would, almost certainly, still be necessary. oing 

on past experience, the !inister would emphasis that convictions for 

me bership of the I.R.A. can be expected (in the absence of a Spec' a l Criminal 

Court) onl;y in the District Court - that is to say, vr:O.ore there is no jury. 

The iniste has advert .,a to the possibility that new legislati n cou~d be 

intrcduced uhen the Special Criminal Court ceases to exist, but what would be 

involved then l·rould be the introduction of a provision sayin that en ... eforth 

memberShip of the I.R.A could be tr atod as a summary offence. The 

Ninister vrould find it difficult to ·cone· ivreof any circumstances in which 

the introduction of such legislation uould be anything other than gravely 

damaging, all the more so since it would be impossible for the promoting 

J.Iinister to admit that the offence ;vas being "downgraded", not on the merits 

of the case, but simply because that vTas the only vray to secure convictions . 

17. The lrlinister is nevertheless fully in accord ~-;i th the vieu expressed 

at the Government meeting that references in the ner,.r Bill to summary 

proceedings in the context of membership of the I.R.A . could be seen as taking 

from the normc~l seriousness of this offenca and, wlrile recognising that in 

one sense it is paradoxical, he suggests that perhaps the best solution would 
though 

be to include nothing in the Bill about a summary offence (even/this means 

leaving the penalty at its present level of £50 maximum). In this r.-1ay, 

the Bill itself would not raise the issue at all and if the issue were ·.raised 

in debate , in the Oireachtas or otherwise, the Minister could take the line 

that since it was quite inconceivable in present circumstances that summary 

proceedings 110uld be brou~~ht for such a sE:rious offence unless the circumstances 

were such as to indicate ~onddoubt that, because of youth or other circumstances, 

there was diminished responsibility, there was no need to alter the mo ~y 

penalty. 

18. If, on the other hand, the concept of summary offence Tere to be excluded 
•' 

co:npletely, the ·finister ;·rould expect that the point would be rais_ed that it 

would be imposs'ble to justify bringing before the Special Criminal Court youngsters 

8. 
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of 15 or 16 and that the practical consequences of the change w·ould be 

to make it impossible to prosecute such 11ersons at all. There i o, of 

courso, provision in the la1·; V\1 hereby in certain circumstances indictable 

offences may be prosecuted summ.:1rily but all the argtunento against having 

it a stunmary offence \fOuld apply to that procedure and additional arguments 

besides. 

19. As decided by the Gover1ment, discussions !~ve taken place betweeen the 

Depnrtments of Defence and Justice but, "\vhile the Hinister for Justice is in 

favour of giving certain additional powers to members of the Defence Forces, he 

regrets to have to report that the difference of opinion is so great that there 

is no prospect vrhatsoever of an agreed reconunendation emanating from inter-

Departmental discuasion and accordingly th~ Hinister now seeks a Government 

direction. 

20. The proposal of the Ninister for Defence is understood to be that members 

of the Defence Forces, when engaged on patrol duties, etc, should hn.ve exactly 

the same po~·1ers as members of the Garda Siochana in relation to arrest and search \ 

of persons, vehicles, buildings, etc., this po"Yrer to be given perhaps not by the 

proposed Crimin 1 La·u Bill but by the first ("Emergency") Bill so that the 

pOiYer 1iould last for so long, but only for so long, as the "Emergency" continued. 

(As the Army act only "in aid of the civil power", these powers 1.rould, in a 

general sense, be exercisable only "at the request of the Gardai", but the 

intention, as undcrstoods 1vas that, once a general request had been made, this 

could be exercised in particular situations by Army personnel on their O\m 

initiative). Unfortunately, there has not been time to enable the Department 

of Defence to be invited to give \Tritten arguments in support of that proposal 

for incorporation in this Hemora11dum but the Hinister feels that the argui'Il8nt 

in favour of the proposal can fairly be s·atcd very briefly as being that this is 

considered to be the 1·1ay to make c railable the maxi um resources in countering 

I.R.A. activity. 

21. Before commenting on tho merits of that proposal, or mentioning his 

ovTn ideas· on the matter, the U'nister thinl~s it necessary to say ·H:L th all 

the emphasis at his co nnd tlY:'J t all the indications are th t such a proposal, 

or any pro,.,osal even approaching it, vToultl be li ely to be stronr;ly and 

even bitterly resented througho t the entire Garda Fo~cc, in all 3rca and in 

Tl e r nister h~. no. invited Garda comment on such a pr.opo~al, 

· nrt. y bee u"' he iil n o do 1bt whatsoever 10. t the 1 o~1I onse would be His 

eval u. L i on of the :! o 1 is ot 

I 
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group of Garda officers. Through meetings at Conciliation proceedings, 

at variouc Garda sponsored functions and in other ways, there are numerous 

contacts between officers of the Department of Justice and members of the 

Garda Siochana of all ranks and the Minister himself has met members of 

various ranks. At the present moment relationships between tho Garda 

Siochana and the Army are good and there is no reason to expect that this 

vTill not continue on the present basis. It would be unreal, however, to 

deny that throughout the Garda Siochana there is a 't·ratchfulness about 

any moves to involve the Army to any g-~aater extent in \vhat the Garda Siochan~ 

vTould see as a device to deprive them of jobs, of promotion, of overtime; 

and apart from those material considerations, it is an unquestionable 
on the Garda Side 

fact that there is/a certain amount of professional jealousy. If this appears 

strange, it should pert~ps be mentioned tlli~t it is not peculiar to this State -

on the contrary, relationships betvreen the t1vo Forces here are far better 

than they are in the North. 

22. The Minister would summarise the position about Garda attitudes by 

saying that he would find it difficult to think of any measure more calculated 

to do serious damage to Garda orale nd provoke disaffection in the Force 

than a proposal tlli~t Army personnel should be given, even for a period of 

12 months, ublanlcet" pou -rs such as those proposed. 

23. On the merits of the matcer, there are serious practical difficulties. 

There are occasioTh~, and enough of them to mru~e a material difference, 

when the Garda Siochana for good and adequate reasons do not lvant a search 

made of a particular house, a particular area, or car or person, or \vhen 

they do not want a particular person arrected or interrogated. Even 

with the unified command structure in the Garda Siochana, mistakes in tlus 

respect happen occasionally and lead to very serious complications. It 

· w·ould be very difficult to avoid more a1vbrard situations if Army person 1el 

1-rere to act in matter.:.~ of this kind on their 01·m initiative or othe:n·rise 

than 1·~i th the spE!Cific kno1·1ledge and approval of the Gardai. 

24. The wider the po1vers \vhich the la\v is giving to 1 embers of the Garda 

Siocla.nn , the gr':'iatcr the objections thel'~.:; 1.;o· ld be to g]ving the a to members 

of tbe Defence ~'orces. The I•tl nister expects th t it 1·rill b0 difficu t 
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group of Garda officers. Through meetings at Conciliation proceedings, 

at variou Garda sponsored functions and in other vlays, there are numerous 

contacts between officers of the Department of Justice and members of the 

Garda iochana of all ranks and the Minister himself has met members of 

various ranks. At the present moment rela tit)nships between the Garda 

Siochana and the Army are good and there is no reason to expect that this 

\,Till not continue on the present basis. It would be unreal, however, to 

deny that t hrougl1 ou t the Garda Siochana there is a 1'latchfulness about 

any moves to involve he Army to any e:raater extent in w"hat the Garda Siochana 

would see as a device to deprive them of jobs, of promoti on, of overtime; 

and apart from those material considerations, it is an unquestionable 
on the Garda Side 

fact that there is/u certain amount of professional jealousy. If this appears 
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eno~gh to secure general hacking in Parliament and amongst the public for 

the measures now proposed even on the basis that they are in large measure 

confined to members of the Garda Siochana. in so far as pO\vers of arrest 

etc. are concerned. 

25. The 1·1inister considers that he may not have emphasised sufficiently, 

during the discussion on Tuesday last, that the Bill, as submitted, cont·ains 

in section 7 a sub tantial widening of a pow·er by a Garda officer to issue 

search vrarrants. At the moment that po,.;er is restricted to a po\ver to search 

for documents but the ncu proposal is that it be extended)in effect, to 
to 

evidence of any kind relating/the commission or intended commission of any 

of the offences relevant to I. R.A. activity·. Part of that proposal is 

that tlle \-Tarrant may authorise the r1embcr of the Garda Siochana named in the 

v.rarrant together w·i th anv other persons named therein to carry out a search. 

This 't-Tas intended to cover (ana. indeed to relate primarily to) ~embers 

of the Defence Forces but the matter can be made clearer by an express 

reference to the 1nemherf; of the Defence Force~ 1-rhich w·ould obviate the need 

to have particular members named in the '\·larrant and the ~Iinister proposes 

ac co j'clint.)Y . 

26. In addition, the Hinister suggests for consideration a provision to the 

general effect tba t, -vrhcre a Garda of Superintendent or higher rank requests 

the assistance of the Army for a spec ifi.cd purpose such as mannitJg or mounting 

a road-block on a particul~r occasion, the parer of search of vehicles and 

persons in those vehicles ulrich section 12 of the Bill, as submitted, vTouJ d 

confer on the Gardni should a so extend to members of the Army. 

27. \'lhilc the 11inister ha.s thought it right to emphasise in these comments· 

the reaction to be pected from the Ga·rda Siochana, Hhich he regards as a mEtttcr 

of great importance in the context of successful maintenance of anti-I.R . A. 
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measures, he uould also stress that he believes that there would be 

widespread public disquiet at the idea of allowing persons with no training 

of the kind Given to the Garda Siochana to exercise rights of arrest, 

search, etc . in relation to ordinary citizens. Even though the Garda 

Siochana have special training, there is already a certain volume of 

complaint and a feeling of disquiet about the exercise of some police 

Question of Posters ("Join the I.R.A.") etc . 

28 . The Bill as submitted (section 6) is sufficient to enable persons 

who are found pasting-up or distributing such posters to be given long 

sentences (up to 10 years). 

29~ There are serious practical difficulties about any attempt to provide 

effective means to require owners to remove such p0sters. 

30. Often, what is defaced is a temporary hoarding and 01vnership can be 

quite difficult to determine. It could be a Company (slolv-moving) ratl cr than 

a person and in either case the hoarding could be related t o t he site or to 

a building in progress and could be owned by a building contractor or sub-

contractor. By the time ownership is ascertained weeks may have passed . 

Then, private o-vrners and their workforce may be intimidated and many workers 

could be afraid to remove posters . Attempts at prosecution would be open 

to various exculpatory pleas (lack of knowledge, inability t o make arraneemcnts, 

etc.) and penal tics would be unlikely to be serious. 

no 
31 . vnrile posters can be rcoovod (not necessarily easily),j such action is 

open acainst the aerosol-sprayed "Join the IRA". In such cases , the o mer 

is himself seriously agsrieved by VThat to him is malicious damage requiring 

complete and expensiye repainting of an entire uall, etc . 

32 . All in all, the Mi1 ister believ- s that the lalf 1iould be likely to be a dG · 

l etter, i:f indeed it would not provoke a c.;\mpaib?(l of "pestering" as an easy means 

of "shelving-up the authorities" . At bes t, its enforcement 1-1ould take up a great 

deal of police time. 

tern ~tJ/C;d~ 
3·3. Tho 11ini.stG.,... proposes to .add to the Bill a ne provision incre sing the 

maximum 1 ennl ty for p rtic·· p~ tion in n "bannGd" meetinr" from £50 or 3 months or 

, .500 or 12 montbP. or. oth. 
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POU •'RS Olt, SEAH.CH AND AJffi 'ST 

1. In the aftermath of a serious crime (kilnapping, murder, jail break, 

bank robbery) the numbers of Gard 'available for checl:points and other 

urgent duties may not be capable of providing the immediate response 

in volume to successfully apprehend the· criminals. 

2. The present position is that Army personnel act only in Aid of the Civil 

Po1-rcr for pro tee ti ve pur ·~ o se s , in the presence of a Garda at the place 

of action; or as a deterrent at jails, vital installations etco, 

3. Uhat is desired is thattroops, under the command of a Commissioned or 

Non-Conunissioned Officer, ~vould have the pov1ers of search and arrest 

(e.g. at check-points, on patrols, at vi t·1l ins talla ti ons etc. ) on the 

regucst for their services from a member of the Garda Sioc~ na not 

lolTer th· .. n the rank of Superintendent. 

N01'E: 

Obvious m rits are that it makes best uoe of both forces with the 

maximum speed. For instance, on a prison break-out, armed bank raid, or 

bombing a Stanrumg Operational Procedure could have been agreed by high rarucing 
' 

0 ... ficers of both forces to be put in to iuune dia te operation, procluc ing a much 

more efficient and more swe.ping reaction • 

.. •:ach request for assistance in this con text could, unless rene\red be limited 
~ 

to a period not exceedincr tvrenty-four hours. 

( 
I 

FOlTERS O}' SEA tCH AND AIill 'I..lT 

1 . In the aftermath of a serious crime (ki napI)ing , murder , jail break , 

bank robbery) the numbers of Gard ' available for checl:points a.nd other 

urgent duties may not be capable of providing the immediate response 

in volume to successfully apprehend the ' criminals . 

2. The present position is that Army personnel act only in Aid of the Civil 

PaTer for protective pu.r ' Qses , in the presence of a Garda at the place 

of action; or as n deterrent at jails , vital installations etc o, 

3 . Uhat is desired is thnt troops , under the command of a Commicsioned or 

Non-Commis sioned Officer , 1vould have the povlers of search and arrest 

(e.g. at check - points, on patrols , at vit'Ll installt:tions etc .) on the 

request for their services from a m IDLer of the Garda Sioc~na not 

lOlTer th '~n the rank of Superin tendent . 

r01'E : 

Obvious m ... ri ts are thfl tit makes best use of both forces 1'1i th the 

ID xiruum speed . For instance , on a prison break-out , armed bank raid , or 

bombing a Stan±rng Operational Procedure could have been agreed by high rallicing , 
OLficers of both forces to be put into immediate operation , producine a much 

more ef'ficient and lore s\'Je ~ping reaction • 

. .'~ach request for assis tance in this context could , unless renG\'led be limi ted 
~ 

to a period not exceedin ~Tenty-four hours . 
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