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The Rt Hon Shaun Woodward MP
Secretary of State for Northern Ireland

Independent Reviewer of the Justice and Security (Nor#érn Ireland) Act 2007

By your letter to me of 22 May 2008, you appointed siéndependent Reviewer under
section 40 of the Justice and Security (Northerrai@) Act 2007.

You set out my Terms of Reference thus:
“The overall aim of the Independent Reviewer will Imea¢cordance with the Act:

» to review the operation of sections 21 to 32 of theafdd those who use or are
affected by those sections;

» to review the procedures adopted by the GOC NI forivewg investigating
and responding to complaints;

* and to report annually to the Secretary of State

The Reviewer will act in accordance with any requeghbySecretary of State to
include in a review specified matters over above thagieed in Sections 21 to 32
of the Act and the GOC remit outlined above.

* The Reviewer may make recommendations to be considetieel 8gcretary of
State on whether to repeal powers in the Act”.

| submitted my first report to you on 31 October 20Q8s available on the NIO website
at:

www.nio.gov.uk/first report of the independent reviewsd the justice security (north
ern ireland) act 2007.pdf

| now have pleasure in submitting to you my secopdnte which covers the period from 1
August 2008 to 31 July 2009.

My conclusions are set out in Part 7, with recommendains in paragraph 253.
(ROE»L'\/\' \'\/\/\O\L\L} ‘

ROBERT WHALLEY CB

November 2009
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Part 1: The Role of the Reviewer

The scope of this review

1.

4.

5.

This is my second report, which covers the period from August 2008 to 31
July 2009. Parts 1 and 2 of this report are essentiglbackground material. In
my first report | set out the full context in some caetail, which | said | would not
repeat in subsequent reports.

Parts 3 and 4 discuss the political and security baground over the past year
against which the main part of this report is written.

Part 5 reviews police and military activity this year under the powers in
guestion.

Part 6 examines complaints against the armed forces.

My conclusions are set out in Part 7, with recommendains in paragraph 253.

What this review is about

6.

Under section 40 (Review) of the Justice and Sec(Miorthern Ireland) Act 2007,
the Secretary of State is required to appoint aiékger” to examine the operation

of sections 21 to 40 and Schedules 3 and 4. | ppaigted to this role on 22 May
2008.

For convenience, | summarise below the main provisafrsection 40 (the review
section) and sections 21 to 32 (the operative sextiés last year, more detalil
about the powers themselves is availablappendix A.

This may be helpful to those unfamiliar with the bgrdund. Last year | found that
the existence of the review function was not widetgwn. The reason may lie in
its comparative novelty. But also relevant is tdher complex interplay between
these powers and other powers, especially the ParideCriminal Evidence
(Northern Ireland) Order 1989 (“PACE”) and the Teisor Act 2000. | shall
examine this issue in more detail below.

Functions of the reviewer

9.

In brief, the functions of the reviewer appointedieinsection 40 are threefold:

» The operation of sections 21 to 32 of the ,Adhose purpose was described by
the Government in 2007 in these terms:

“This Act provides additional powers for the police and thilitary. These
include powers of entry, search and seizure that go and above common
law and existing statutory powers available to the mglfor example those
granted by the Police and Criminal Evidence (Northertaind) Order 1989
(“PACE"). Since the armed forces have no statutasyprs above those of
ordinary members of the public, they require specificslative provision in



10.

order to stop, search and arrest persons, to enter mesmand to seize
items. A compensation scheme is provided for in regpetiztmage or loss
caused by the exercise of powers in the Act”.

» The procedures adopted by the General Officer Comimambrthern Ireland
(“GOC™") for receiving, investigating and respondingctimplaints. The GOC is
the head of the armed forces in Northern Irelandthedeviewer’s remit
therefore extends to the procedures adopted by ti@ B&kes for dealing with
complaints.

* Since January 2009 the post of GOC Northern Irele@sdceased to exist and
has been subsumed under that of Brigadier 38 (IBsigade. | have assumed
that in practical terms the relationship betweerst@or military commander in
Northern Ireland and the reviewer should continseetally unchanged. That
has also been the position which the Brigadier legsfiily taken and in
conseguence the practical arrangements have contasueefore.

» The reviewer’s role is set out more fully in sent#0(6) so that he:

o shall receive and investigate any representations ahesg procedures

0 may investigate the operation of these proceduresdation to a
particular complaint or class of complaints

0 may require GOC to review a particular case or @éssises in which
the reviewer considers that any of those procechaes operated
inadequately

0 may make recommendations to GOC about inadequacikese
procedures, including inadequacies in the way in wtiiely operate in
relation to a particular complaint or class of cdenns.

* Any request of the Secretary of State to includa iaview specified matters
which need not necessarily relate to the operatidheo&dditional police and
military powers or the procedures for investigatingtany complaints. There
have so far been no such requests.

The reviewer is placed under an obligation to condueview under the first two
headings as soon as reasonably practicable aftedy82QD8 (that is, to cover the
first year’s operation of the Act) and each subsetj31 July thereafter. He must
send the Secretary of State a report of each rewrd/the Secretary of State must
lay a copy of each report before Parliament.

Preceding legislation

11.

12.

| shall not repeat here the account | gave last getire legislation which preceded
this Act. It is relevant now only in so far as itates to powers under other
legislation, which | shall refer to in context below

The powers which had their origins in preceding legish and are carried over into
the Justice and Security Act are not subject to almmmnewal, so the concept of an
Independent Reviewer producing an annual reportdisteannual Parliamentary
deliberations, as was the practice in the past, moape thought to have the same
significance. | have been conscious this year howeser have talked to people in



Northern Ireland about these powers, that in therad®sof annual Parliamentary
scrutiny an annual report from an Independent Reafieffers an opportunity not
only to examine the detail but also to look at thesaes strategically. This is
reinforced by the invitation in my terms of referetc®ffer views on whether any
of the powers should be repealed.

Powers: Sections 21 to 32 of the 2007 Act

13.

14.

| list below the powers under review. | have setrtlmait more fully in Appendix A,
with a brief description of what each is intendedido| have also given in
Appendix A the reference to any earlier legislatiamnt which each power is
drawn. This is simply for context and continuity.

The powers under review are:

e Section 21: Stop and question

» Section 22:
Section 23:
Section 24:
Section 25:
Section 26:
Section 27:
Section 28:
Section 29:
Section 30:
Section 31:
Section 32:

Arrest

Entry

Search for munitions and transmitters
Search for unlawfully detained persons
Premises: vehicles, &c.

Examination of documents
Examination of documents: procedure
Taking possession of land, &c.

Road closure: immediate

Sections 29 and 30: supplementary
Road closure by order

Supplementary powers

15.

My terms of reference require me to review the ojmemaof those sections of the
2007 Act which | have set out above. But thereadse supplementary powers
which are relevant to the main powers. They atdaroally part of my remit but |
shall refer to them when necessary. These supptanygrowers are:

» Section 33: Exercise of powers

» Section 34: Code of practice

» Section 35: Code: effect

e Section 36: Code: procedure for order

» Section 37: Recordéwhich places a duty on the Chief Constable of the Police
Service of Northern Ireland to make arrangements fokéeping of records
where police exercise powers under sections 21 to 26).

e Section 38: Compensation

* Schedule 3: Munitions and Transmitters: Search and 3sie (which is given
effect by section 24).

» Schedule 4: Compensatiofwhich is given effect by section 38, but which
relates to any exercise of powers under sections 22)to 3

» Section 41: Duration(which provides power for the Secretary of State teaep
sections 21 to 40 of the Act so that powers may be taktenf force as they



become unnecessary). Itis for the potential exedfiskis power that my terms
of reference invite me to make recommendations to sdsrad by the
Secretary of State on whether to repeal powers ii\tie

» Section 42: Interpretation(which defines some of the terms used in sections 21

to 38 and Schedules 3 and 4).

Investigation of military complaints

16.

| have set out above, in my description of the fiomst of the reviewer, how the
investigative powers in relation to military compits are constructed. In my report
last year | described how | envisaged using theseepowhave followed the
procedures which | outlined then, and | shall disthem in further in Part 6 of this

report.



Part 2: The Review Process

Current reviews of legislation against terrorism

17.

18.

19.

20.

21.

| described in my first report how a review procesaccompany legislation on
terrorism has been followed since shortly after dagislation was passed in
respect of Northern Ireland in 1973 and in GreataBrifollowing the Birmingham
pub bombings in 1974. For convenience, | shall suns@ahne current position.

Since 2001 the main legislation on terrorism inlthited Kingdom has been
formally reviewed by The Rt Hon Lord Carlile of Bewi QC. In his most recent
report in June 2009, Lord Carlile explained his currete. In addition to his main
duties, he now also reviews the arrangements tiona security in Northern
Ireland in the context of the assumption by the 8gc8ervice of the lead
responsibility for intelligence work in Northerreland.

Lord Carlile’s remit relates to the Terrorism AG@Q® and Part 1 of the Terrorism
Act 2006. Since these powers cover the United Kingdsra whole, they apply in
Northern Ireland in the same way as they do in GBeitain. They exist to deal

with terrorism from whatever source and in whatewanifestation, and they apply
in Northern Ireland both to international terroriasiwell as to terrorism associated
with Northern Ireland itself.

Part VIl of the Terrorism Act 2000 applied solely iofthern Ireland. With its
repeal, powers in relation to the police and thmeeat forces have effectively been
continued in the Justice and Security Act, which aspilh Northern Ireland alone.
These are the powers which fall to me to review.

They apply to a broad range of threats to stahitithforthern Ireland as a whole, as
the Secretary of State made clear when moving ¢loer®l Reading of the Bill in
December 2006.

The review process in the Justice and Security Act &sdinkage with the Terrorism Act

22.

23.

24.

Police powers in Northern Ireland can be found ileast three places — the
Terrorism Act 2000, the Justice and Security Act 20@¥the PACE Order. Each
of these three powers has a different oversighthamr@em. There is thus the need, if
Parliament and the public are to be fully informext,dome linkage between the
three.

Lord Carlile and | are clear that this is desirable] are working closely together to
ensure that our two review processes are aligneindgpproach and objectives.
This has included holding joint meetings in Northertaind. | have also benefited
from shared working with the Northern Ireland PiolicBoard.

An obvious area of linkage concerns police powestdp and search (sections 41
and 44 of the 2000 Act) and the stop and question ogection 21 of the 2007
Act). As | said at the start of my report last ygaaragraph 29), this continues to
need careful scrutiny. | discuss this issue moig fmlPart 5.



Timescales

25.

| submitted my first report in October 2008, coverihg first year of the operation
of the Justice and Security Act, to 31 July 2008is Becond report covers the next
calendar year — from 1 August 2008 to 31 July 2009.

Review activity

26.

27.

28.

29.

30.

31.

| have kept in constant touch with developmentsanthern Ireland throughout the
year so as to reflect events during the year as #evelsovell as the most significant
trends and conclusions.

Lord Carlile and | have jointly met the Police Seevof Northern Ireland and the
Security Service. We have also met the Lord Chisfide of Northern Ireland and
senior judges.

| have held regular meetings throughout the yedn thieé police, the Security
Service and the armed forces. These meetings giviasights into how security
operations are being conducted, especially in ttezrafth of significant and
serious events such as the murders of Sapper PA#miicikar and Sapper Mark
Quinsey at Massereene on 7 March and Police Consadgiden Carroll in
Craigavon on 9 March, and also the murder of KédaDaid in Coleraine on 24
May. The impact of these terrible events was falbs&the community in Northern
Ireland and more widely. It is right that, before coemting further, | should extend
my own sympathies to the families of all four men, atsb to those wounded at
Massereene, and add my voice to the condemnatibrutsl acts of violence of this
kind.

In the course of the year | have meet the Chief Gintest Sir Hugh Orde OBE, on
several occasions, and also the Deputy Chief Comstiust Mr Paul Leighton LLB
QPM and subsequently Mrs Judith Gillespie OBE, amd & the Assistant Chief
Constables, Mr David Jones, Mr Drew Harris, Mr #dis Finlay and Mr Duncan
McCausland OBE. | have also been briefed by the pBlisgict Commander in
Coleraine about the murder of Kevin McDaid. | hameeagain met the Chairman
of the Police Federation for Northern Ireland, MrrjeSpence.

The powers which | am required to review also invagluelic order. Training and
preparation for maintaining public order is a majomeitment in Northern Ireland.
| have visited the police Advanced Public Order Canders course at Steeple
police station in Antrim and watched the training fpotice officers in handling a
variety of public order scenarios which is conductieBalykinler military base. |
have also observed the contingent military trairiorgpublic order situations which
is provided at Tidworth Garrison near Salisbury fog public order standby
battalion.

As last year, | attached importance to first hand iMagien of police activity in
relation to the marching season. The context wadwseng a briefing at the
Parades Commission with the Chairman, Rena Shepdraidhe Secretary, Ronnie
Pedlow. | have also been briefed on the currentipasif the Strategic Review of



32.

33.

34.

35.

36.

37.

38.

Parading in Northern Ireland under the Rt Hon Lorddastn of Norton-sub-
Hamdon. | spent the day of the Twelfth of July pasain Belfast and Coleraine.

| have made frequent visits to HQ 38 (Irish) Bde el tihe new Brigade
Commander, Brigadier George Norton CBE, shortly dfeehad taken up
command. | have also kept in close touch with higcgpbperational and legal
staff. These regular briefings cover the specialipport which the armed forces
provide, which principally these days consists of@atdity to defuse explosive
devices, but also includes contingent public orderlméifyaand specialist technical
support. The armed forces operate in support of thegpander Operation
Helvetic, the successor since 1 August 2007 to OperBaoner.

In relation to military complaints, | have kept ilose touch with the staff
responsible for the oversight of military complaiatind have read through in full
detail every file at HQ 38 (Irish) Bde relating torimal complaints this year. These
complaints relate principally to helicopter flying.o §ive me the full picture of the
issues | arranged to hold a briefing with helicogtews operating from RAF
Aldergrove and was taken on a helicopter flight oveur@@y Antrim to observe
training manoeuvres and assess for myself the igdde®licopter activity on local
communities. | shall consider these issues in Part 6

| mentioned last year that | wanted to see whables might be learned about
helicopter flying from practice in Great Britain.thierefore visited the Directorate
of Air Staff at the Ministry of Defence in Londom;@mpanied by staff from HQ
38 (Irish Bde) and one of the Civil Representativesomment further on my
conclusions from this visit in Part 6. | also attedda civic reception in Belfast
arranged by the Royal Air Force Presentation teamse/lpurpose was to promote
community understanding of the role of the RAF.

| said last year that | wanted to invite written fofrmamments from those who
might have views about the issues under review. |fherevrote in March to
those listed irAppendix C. | asked for their views under five headings: the
security profile in Northern Ireland in the year undeview, police operations
under the Justice and Security Act, military suppmthe police under Operation
Helvetic, public order and military complaints. | gnateful for the comments and
advice received.

| specifically wanted to hear from those whose agétsoles overlap with mine. |
have therefore, as last year, kept in touch witiNtbghern Ireland Policing Board
and the Police Ombudsman for Northern Ireland.

As before, | invited all the political parties in Nleern Ireland to meet me so that |
could hear firsthand their views on the current ggcaituation. | have met the
DUP, Sinn Fein, the SDLP, the UUP and the Alliancgypd have also met the
Conservative front bench spokesman on Northern ldelisin Owen Paterson MP,
and have received written comments from the Conteevitont bench spokesman
in the House of Lords, Lord Glentoran.

| have met the Independent Monitoring Commission ae liiscussed their
reports with them, specifically their Twenty Fiestd Twenty Second Reports (May



39.

40.

and November 2009) which give assessments of thertuactivities and state of
preparedness of paramilitary groups covering mbstereview period. | have also
met the International Independent Commission fordb@uissioning to hear their
current assessment, especially of recent developroaritge loyalist paramilitary
side.

| am once again very grateful to all of those wheehgiven me their time and
advice. The range of advice and experience avajlabteonly to me but to those
with executive and operational responsibilitiesjas and impressive.

Under my terms of reference, | may make recommenadgato be considered by the
Secretary of State on whether to repeal powerseii\tt. | shall deal with this in
Part 7. Any such recommendations need to be irddrioy my assessment of
security operations, which | deal with in Part 5tsH will briefly examine the
political and security background in Northern Irelagginst which operations have
been carried out this year.



Part 3: The Political Background

Preliminary

41.

42.

43.

44,

In my first report | commented on the close connechietween political progress
and the security profile in Northern Ireland. Tivikage has been reinforced by
everyone to whom | have spoken in the course ofythas’s review. | invited all the
political parties in Northern Ireland to offer menements on the security situation
and to meet me for discussion. | am grateful to thdse have responded: the
DUP, Sinn Fein, the SDLP, the UUP and the Allianceypa

| have also met others able to offer me a rangewii@n, especially British Irish
Rights Watch, the Committee for the AdministratadrJustice and, and the
Northern Ireland Human Rights Commission. | amilsirty grateful to these
bodies for their comments.

In accordance with my terms of reference, my fdwas continued to be on the
utility of the powers under review, their operatioatiectiveness and their impact
on the community in Northern Ireland. This focus loe dperational aspects means
that political developments in Northern Ireland afre@direct concern to this
review. They are however relevant as context irctvisiecurity operations are
carried out and in assessment of community impacs i§tparticularly the case
when, as in the past year, there has been suladtambulence in the security
profile. All the political parties to whom | havpaken have mentioned the recent
setbacks and all have expressed concern abouptissible impact on community
confidence and the continuation of political progress

But | have also been struck by the determinatioallgiarties that recent incidents,
however tragic, should not hinder, or worse stilladethe path of clear progress
towards the normal functioning of effective polifiaastitutions. This includes
linking accountability for the police service muchmadirectly to political
institutions in Northern Ireland. Lord Carlile hdsaacommented in the same vein.

The prospects for devolution of justice and policing

45.

46.

All the parties, in their discussions with me, hasenmented on the prospects for
devolution of justice and policing in Northern IredanThis has been an active issue
of political activity during the period under reviemd subsequently.

The tighter financial position this year featurecadactor in assessment by the
political parties of the prospects for devolutiorjustice and policing. This is part
of the background to current events but is not diyeefevant to my review.
Planned policing activity, as set out in the policingnplor 2009-12 prepared by the
Northern Ireland Policing Board and the PSNI, shtivesresources needed for
security operations, for tackling serious crime,fablic order and for the extension
of community policing programmes. The position adoptethbyPolicing Board, as
set out by the Chairman in his foreword to the piafto meet the challenge set by
budgetary constraints to ensure that the front lineqgad service which is so
important to the public is in no way diminished”.



47.

| repeat the point | made last year that, whateugervisory structures are in place,
operational judgments over the use of powers sutihoae in the Justice and
Security Act must continue to be made solely byggoiommanders. They will
want to retain the maximum flexibility in their resse as they pursue their
objectives, both strategically across Northern tréland in working with their
District Policing Partnerships.

The continuation of these powers: views of those cotesll

48.

49.

50.

51.

52.

53.

My terms of reference invite me to make recommendatan whether to repeal
powers in the Act. | shall make my judgment largetywhether there is likely to be
a continuing operational need for them.

The political parties, and other groups whom | havesatted, have offered me
comments on the future of these powers and it i¢ tagghecord them here for
consideration by those who have to make the relederisions.

Some of those to whom | have spoken to referred tootbcent events and to the
longer term prospects. They took the view that thermemurders were a setback to
progress and a reminder of the need not to make chamgecurity powers unless
the rationale was clear and the reasons were ctingpeDealing with the dissident
republican threat was likely to be a long drawn ootpss, leaving little or no
scope for dispensing with these powers for thesteeable future. Even if the
dissident threat were not to grow significantly,iitgpact on public safety would
remain a close focus for police activity for somrmedito come and would preclude
major changes to the powers available to the police.

Some of those who took this view also said thati] iitbecame clear that the
security threat had effectively been brought to an gneyuld be necessary to keep
these powers because it would be impossible to binegp back once they had been
repealed, and it was better to retain them thanuwah a risk over the longer term.
The use of these powers had so far been reasonalyecpudtionate, and as long
as the police continued to use the powers this waywioeyd have large-scale
public support which would inhibit the capacity of @it groups to generate any
momentum or traction.

Others took the view that, if it had not been fue problems this year, the further
need for the powers would by now be questionable @eterall balance of
arguments: however, the recent activities of dessidlepublicans made such a move
impossible. The suggestion was also made that, estachse scenario, if

devolution were to come about and the security sitoatid not get any worse,
removal of these powers would be taken as an indicaf significant progress and
would give added impetus to new strategies.

The view was also expressed that retention of thesers ties Northern Ireland to
unhappy periods in the past and that change in Hortlheland had come about
through politics, not through security operations.dispense with them would
signify a move to a style of community-based poticiound in the rest of the
United Kingdom and in the Republic of Ireland. In thvaty, the police service and
the community would be brought much closer togethea temhe when local



54.

55.

56.

policing and local political strategies are both feed on the goal of strengthening
the links between the police and the community. drirainal justice system, it was
said, would be made more accessible to a much waahgeerof people, again
drawing in people who had felt marginalised or exaluhethe past.

As well as speaking to the political parties | have tiee benefit of discussions with
other groups with a close interest, particularlynitividual cases with which they
have been involved. Some of these groups took thethatithe very existence of
these powers acted as a source of opportunisticagrievfor extremists and that
their use in particular cases conferred notorietpewople who would otherwise
have little claim to the attention of those aroumeih. Furthermore, those with
misgivings, for example the effect on communitieextended periods of detention
in some recent cases, with its resonance in sonm@gieoninds of past episodes of
internment, were clearly concerned about other peveerch as those under section
44 of the Terrorism Act.

| should record that all the comments | received whiehe opposed to the Justice
and Security Act powers related to their existeaog, none to the police operations
under them.

| shall consider the balance of the arguments ih Pa



Part 4: The Security Background

Preliminary

57.

The briefings which | have received from the Seci8iyvice, the PSNI and the
military authorities have examined security issgeserally but have looked in
particular at:

* The threat from terrorism

* The public order situation

* The activities of organised criminals

The threat from terrorism

58.

59.

60.

61.

62.

The picture is significantly darker than it wassthime last year.

| base that judgment on my observation of eventpdrticular the murders of
members of the Army and the police service, andratiempts to murder police
officers), the range of discussions | have held,ftimmal briefings from the security
authorities, and the reports in May and Novembeahbyindependent Monitoring
Commission (IMC — Twenty-First and Twenty-Second regowhich between
them cover most of the period under review.

| have had the benefit of discussing those repottsthe IMC. The Twenty-First
report gives the general public an assessment otihent activities of paramilitary
groups. The IMC say at paragraph 2.6:

“The current ongoing violence is an attempt to destroyptbece process
and return the community to the period of violent struggimfwhich it has
so painfully and relatively recently emerged. Dissidepublicans are
attempting to deflect the PSNI from maintaining comity policing and so
disrupt the increasing community acceptance of normatiogli There is
also a hope that sufficient violence would provoke an-maction by the
authorities which would play into their hands.”

The IMC report records in detail the recent actisitié dissident republican groups,
mainly the Continuity IRA (CIRA), the Real IRA (R, the Irish National
Liberation Army (INLA) and Oglaigh na hEireann (ONH)he IMC say that they
believe that a faction of RIRA was involved in thanther of Sappers Azimkar and
Quinsey and the wounding of others in that incid&hty note that CIRA has
claimed responsibility for the murder of PC Carrdley make no further comment
on these cases since they sub judiceand for the same reason | shall follow suit.

The activities of the dissident republican groups desdrby the IMC, and the
incidents which they have described, are of directeonto me because of the
potential use of powers in the Justice and Secuidty Attempts to procure
weapons and ammunition and to make and explode haade-bombs may require
the powers of search in the Act. Attempts to explbdme-made bombs may
require the police to establish cordons, under otbeweps, to keep the public away



63.

64.

65.

66.

67.

from potential danger and to allow the deployment shyAbomb disposal staff and
the subsequent retrieval of forensic material.

In order to test out the relevance of the JustickSacurity Act powers to incidents
of this kind, | asked the police and the militaryharities to analyse their response
to specific incidents, so that | could judge the preatdity of the Justice and
Security Act powers. This analysis is includedPart 5 below.

There have been many other incidents, of greateleasdr severity, in addition to
those mentioned by the IMC. These have includednatieto attack police officers
both on and off duty. Both the PSNI and the Polieddfation have provided me
with briefing about these attacks.

| note also the formal position of the Chief Constalllir Hugh Orde OBE, who

said in March that the current terrorist threatrfrihe dissident republican groups
was the most serious in his seven years as Chieft&ldeslt was in that context
that he was reported as having asked for the deployohspecialists to increase
technical capability. Furthermore, the formal assessimgthe Security Service of
the threat from dissidents was raised in Februany fifSubstantial” to “Severe”, the
second highest in the tiered level of threats. Thederg carried out by dissident
republican groups in Northern Ireland were the fitdtject mentioned (at paragraph
6.26) in the description of terrorism in the updatedioa of the National Security
Strategy published by the Government in June.

The IMC have also commented, in their Twenty-Firgt awenty-Second reports,
on the activities of loyalist paramilitary groupghey have done so in the context of
moves towards the decommissioning of weapons by tresgps. | was able to
discuss these developments with the Internationapkmtient Commission for
Decommissioning.

The current year has shown a reduction in violencehd loyalist paramilitary
groups but there are still manifestations of pariéany-style assaults and attempts
by individual members of these groups to acquire weap&emoving such
weapons from circulation, and preventing their possilsle, may generate
circumstances requiring powers of search in the &uatid Security Act. Much of
the activity of loyalist paramilitary groups is inved with serious crime, which |
consider in more detail later on in this Part @& thport.

The public order situation

68.

69.

The Justice and Security Act provides the police wiittvers which may be needed
to deal with public order disturbances. These powessais® be used in
conjunction with military support, if the police cader that to be necessary.

| have been assisted in consideration of thesesdsyehe briefings which | have
received from the police and the military authoritiddy observation of police and
military training has shown me the extent and nabdithe current capabilities to
deal with difficult public order situations.



70.

71.

72.

73.

74.

75.

Additionally, the Parades Commission have briefecoméheir work throughout
the year and more particularly for the summer pagdeason. The Civil
Representatives have offered me their comments wrth parades this year have
been viewed at street level. The human rights adtasine Northern Ireland
Policing Board has been particularly helpful.

Finally, my own observation of the parading actiatpund the traditional Twelfth
July marches (held this year on Monday 13 July)dinasn me first-hand experience
of this year’s events. On the morning of 13 Julyisited Antrim Road PSNI station
to observe the Silver command operational briefingadice units who were to be
deployed in North Belfast. | then went to the pelGold command centre at
Castlereagh PSNI station and watched the CCTV cgeesvarious parades,
looking especially at the activity at the Ardoyne glimnts. Next | travelled to
Coleraine PSNI station to see the handling of sevapmparades, formed from 188
feeder parades, in rural areas in County Antrim anch@diondonderry, watched
several of them on the ground and observed thedloadres associated with them.
After that | came back to Belfast, saw some ofrétarning parades and then went
to Castlereagh to observe the overall picture, ircttmpany of representatives of
the Parades Commission.

Others will have their own views on parading acyititis year, but my own
judgment is that it has been the most difficulthia tecent past. The violence which
took place in the Ardoyne on the evening of 13 Julyg, @aver the succeeding two
nights, was the worst seen in Belfast for sevegaly, and there was trouble in
Armagh, Lurgan, Rasharkin and Strabane. There alsceincidents in

Londonderry on 8 August. But the Ardoyne violence watsom the scale of the
violence there in 2004 or the Whiterock disturbarafe2005. The parade in
Drumcree on 5 July passed off peacefully. Many thodsaf marches and parades
took place without any incidents at all, reflectogrgat credit on all those involved —
the Parades Commission, the police, the organisedscommunity groups.

It was suggested to me that the ongoing uncertabiytathe process of devolution
of justice and policing created background instabitityhe parades this year, but
that of course is not a new factor.

The House of Lords and House of Commons Joint Comendh Human Rights
produced a report in March entitleBémonstrating Respect for Human Rights? A
human rights approach to policing protesParagraphs 163 to 169 set out the
lessons which can be drawn from Northern Irelandeims both of police strategy
and of the efforts on the part of PSNI and thedfadi Board to ensure respect for
human rights. The Joint Committee comme¥ie“pay tribute to their efforts in
trying to ensure that policing of contentious parades pradests accords with
human rights standards.”

The Joint Committee go on to say tHatthilst we recognise that the political and
historical situation in England and Wales is differemnfrthat in Northern Ireland,
there are undoubtedly lessons that can be learned tnerorthern Irish
experience of policing contentious protests whilst trysngnsure respect for
human rights”.
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My own observation of the preparatory work in mangrters (civic, political and
operational) throughout the year has led me todhgesconclusion — Northern
Ireland has much to teach the rest of the United Kingéh handling parades and
demonstrations. The key question is whether alptite planning will turn out to
be successful in the event, will respect the hungnis of all those involved, and
will protect life and property. | shall examine in Pahow the police dealt with the
Ardoyne disturbances.

The activities of organised criminals
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| include the activities of organised criminals witkive scope of this review since
the Justice and Security Act provides powers to bdarcwveapons and munitions
which may be used in the course of acts of orgarigete. These are in addition to
the powers under PACE.

| have once again had the benefit of the annual repolrthreat assessment from
the Organised Crime Task Force. Their report for 2008 an assessment of
paramilitary involvement in organised crime in Namh Ireland in these terms:
“Whilst some paramilitary groups are moving away fromalvement in criminality
others remain deeply involved in aspects of organisetkec In some instances the
association is as a result of a small number ofikdiiduals and in other instances
the group survives only as an organised criminal gangguie name of a former
paramilitary group in order to try and exert control @secommunity...Dissident
republicans remain a threat to national security and als® heavily involved in
crime including extortion, armed robbery and the supplyooitraband cigarettes
as well as paramilitary style attacks.”

The IMC have also commented on organised crimeein #ssessment of the
current activities of paramilitary groups in their @nty-First and Twenty-Second
reports, as | have mentioned above. Their comneentsr both dissident
republicans and loyalist groups.

| have had specific briefings from the Organised Crlrask Force and the police
on the current profile of organised crime in Northieetand. These have examined
both the links with paramilitary groups and the impafadbrganised crime more
generally.



Part 5: The Operation of Police and Military Powers

Introduction

81.

82.

The security background sets the context for examimatf the use made of the
powers in sections 21 to 32 in the review period floAugust 2008 to 31 July
2009 and what this shows about any continuing neethém.

| shall look at this in five respects:

* The use which has been made of these powers
» Police operational assessments

» Statistics on the use of the powers

» Case study: Castlewellan 27-31 January 2009
» Planning for public order situations

The use which has been made of these powers

Powers against the terrorist threat

83.

84.

| have received from both the police and the mijitauthorities presentations on
several recent cases where they have taken anti@sponse to activities of
dissident republicans. These cover both preventattien to disrupt the planning
and carrying out of terrorist acts and responses toatistual terrorist devices and to
hoax calls and packages.

Before assessing this in detail | shall first consttierlinkage between police
powers which caused some difficulty in the first yefthe operation of the Act.

The linkage between police powers

85.
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When the police need to stop and search someonddveyavailable powers in the
Police and Criminal Evidence Order (PACE), the TaesrarAct 2000 and the
Justice and Security Act.

The powers in Part V of the Terrorism Act 2000 arailable to the police
throughout the United Kingdom, without limit of time tastheir duration. Section
44 of the 2000 Act is the main power to stop andckeeehicles and people on foot.

This power does not fall to me to review, since tidependent Reviewer of the
Terrorism Act 2000 is Lord Carlile. But because & those linkage with
circumstances where the Justice and Security Actbreaglevant | shall offer some
comments on its impact in Northern Ireland. Itrist under the Terrorism Act,
not the Justice and Security Act, which triggersetkiended powers of detention,
whose use following the murders of the two soldierslarch caused some
disorder.

A geographic area may be covered by an authorishti@n Assistant Chief
Constable under section 44 of the Terrorism Act 20B8re it is considered
expedient for the prevention of acts of terrorisitnthas been the practice on some
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occasions to include the whole of Northern Irelandenrsdich an authorisation
because of the threat from terrorism across theewbiothe Province. On other
occasions, however, the authorisation has beennazhfo specific geographic
areas. Under such an authorisation (wherever in thiedJKingdom it is made) a
police officer may stop and search a person or aleeto look for articles which
could be used in terrorism, but needs no specifipision in relation to the person
or vehicle concerned. However, by virtue of sectib(iL} the power under section
44 may be used only for the purposes of searchingpniiers no authority to
guestion as to identity and movements. That pasvierund in section 21 of the
Justice and Security Act.

There is a further point which has caused difficalyput the operation of section 44
- the apparent randomness of such searches in tiee @fdhose to be searched in
the absence of specific suspicion. Lord Carliledrasvn attention to the
conclusions fronRk (Gillan) v (1) Commissioner of Police for the MetropdR)
Secretary of State for the Home Departnterthe effect that any person stopped
and searched must be given all the information séees1to know, and the police in
stopping and searching cannot act arbitrarily.

Lord Carlile drew the following operational concloiss fromGillan, in paragraph
138 of his report:

“... it is essential that the police must know what theydoing, with every officer
being accurately briefed. This means that police ef§ion the ground, exercising
relatively unfamiliar powers sometimes in circumsgsof some stress, should
have a reasonable degree of knowledge of the scoperaitations of such
powers”.

He also said, in paragraph 45, in relation to the useafon 44 in Great Britain:

“It is fully recognised as important that police offisavn the ground (in sometimes
challenging situations) must have a fuller understandindpefifferences between
the various stop and search powers open to them. The aird $feothat in all
circumstances they stop and search in appropriate cirtamass only, and that
they use the powers most fit for purpose.”

In my judgment, Lord Carlile’s comment about the aéeection 44 in Great
Britain applies with equal force in Northern Irelamdd also applies to police use of
the powers in the Justice and Security Act.

Police operational assessments

93.

In my report last year | drew attention to an an¢éaldtase (paragraph 177) when
someone stopped in the street by the police was givemprecise and
unsatisfactory reply to her enquiry as to which powas being used. | also
reported (paragraph 178) that the then Deputy Chie$table had written to me to
explain the work in hand in PSNI to form bettergutents about the relative utility
of closely related sets of powers. | commentetith@as essential that this work
was done if the case for retaining these powers wasTiain persuasive.
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The Acting Deputy Chief Constable of the PSNI wratene in September 2009
with a full account of the work which the policevieacarried out to review their
procedures. Since this account reflects further denaiion by the police of the
relative utility of the powers in the Terrorism Aantd the Justice and Security Act |
shall quote from it:

“PSNI consider that the powers in the Terrorism A@D@ and the Justice and
Security Act 2007 are a key element of the PSNIilgyato deal properly with
the terrorist threat with which we are currently face@SNI officers will often
exercise powers under both Acts in a single interactitin a member of the
public. For example, if a section 44 authorisatiomiplace, a person may be
stopped and searched. During this procedure, the offiaer decide that s/he
wishes to obtain information regarding the person’s idgr@nd movements,
exercising the powers under section 21 of the 2007 Act.

We consider that the powers in the Acts relating to stolpsearch are
complementary, and that there is no overlap betwkemt They equip officers
with a suite of powers allowing them to stop, searcharebtion any person.
For example, section 44 of the 2000 Act provides a pawee properly
authorised, to stop and search any person within a defineal. This power,
which is used in a targeted manner by PSNI, is ugefdikrupting terrorist
activity. It is of particular assistance to PSNI irusitions where we may have
very limited information regarding a planned attack tier terrorist activity.
Section 44 also assists in providing a degree of publssurance, through
facilitating high-profile policing.

Section 21 of the 2007 Act is extremely useful, itiquaar because no
reasonable grounds are required for it to be exercis€de ability to require
any person to give details of their identity and mowvemprovides officers with
the ability to (i) focus police attention on known suspaad (ii) avail of
spontaneous opportunities to gather intelligence (elgrava suspect is seen
with an unknown person, section 21 allows details ofpeton to be obtained,
without the requirement for any authorisation or reasonalteigds).

In conclusion, PSNI consider that the powers under thg praivide a seamless
range of powers to prevent terrorist acts and to gathfarmation regarding
terrorist suspects and their movements and associates”.

The review which the Acting Deputy Chief Constable tegorted to me, and from
which the passage set out above is an extract,ng/ijudgment detailed and
thorough. It meets the concerns which | express&tdykear. This is welcome: it
would have been unacceptable in my judgment if thidkwaad not been completed
in time for me to report it in this year’s review.

The outcome of this review has been carried forwat@ aperational orders, the
recording of specific use of the powers in individceses (on which | comment
below) and briefings for training of police officershich | have examined in detail
and which | have discussed, throughout their prejoaratith the PSNI officers
responsible for force-wide briefing, guidance andiray.
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This work has resulted in a comprehensive and thdértnagning package which
deals with the points Lord Carlile has made aboaicthrrect use of powers,
together with the conclusions | drew last year ableitheed to decide precisely
which powers might be most appropriate in difficuitidast-moving operations. It
makes a clear link between the overall security cantecluding sensitive legacy
issues, and current policing operations. It desctig@sal scenarios where police
officers may have to make rapid judgments and intitem to decide on
appropriate action. It also brings out the need @ice officers to have close regard
to the impact of their actions on the community, alsd 8 understand and protect
the human rights of all those affected by theiraangtiin dealing with the terrorist
threat.

This should not be regarded as a one-off job. Ipudgment it is very important
that this training is actively pursued, and refreshetienight of experience, to
ensure that its messages are firmly embedded imitnds of all those police
officers who might be called upon to deal with theaest threat. This is
particularly important in the case of inexperienodfiters or recent recruits.

In addition to the comments which | have quoted abioua the Acting Deputy
Chief Constable about the view which PSNI curretdke about their powers, |
received in June the views of the Association of ClRaice Officers of England,
Wales and Northern Ireland (ACPO) from the then 0Pesident, Sir Ken Jones
QPM. He said:

“The Justice and Security (NI) Act 2007 provides the PSidported if
necessary by the military under Operation Helvetith key powers to meet
the specific demands of domestic terrorism in additioisgues surrounding
parading in Northern Ireland.

In summary, ACPO is supportive of the additional powseslable to the
PSNI, supported if necessary by the military in countethe terrorist
threat that is so clearly evident in Northern Ireland.”

Specific use of the 2007 Act powers

Table 1in Appendix B summarises the use made of powers in sections 22.db 3

the Justice and Security Act in the period 1 Augus8206@1 July 2009. The usage
made of each power is shownTiable 2, divided into specific tables about each of
the powersTables 2Ato 2E). There is a requirement on the Chief Constabthef

PSNI under section 37 to keep records of the usehwdutice make of their powers
under sections 21 to 26.

The statistics set out below have been provided éyHntral Statistics Unit of the
PSNI. They are aggregate figures which match aglgi@s possible the reporting
year (1 August 2008 to 31 July 2009) bearing in mintlabizer indices (relating to
the PACE and Terrorism Act powers) are collected apdrted on the basis of
calendar quarters. | am grateful to staff in the @a@tatistics Unit for their
assistance on the statistics, as well as to dtéfieaNorthern Ireland Policing Board,
particularly on the comparative usage of powers aseabov



102. For the avoidance of doubt | should record hereltheake no comment on
individual cases or actions on the part of polideefs. | have no remit to do so
whereas others do — chiefly the Northern Ireland Pgi@oard and the Police
Ombudsman.

Section 21

103. Table 2A shows the numbers of people stopped and questioned pglibe under
section 21(1), month by month. The numbers showedaadse in March 2009
and a further increase in April. The increase grdh was accounted for by
increased police activity after the murders oftthie soldiers and the police officer.
The increase in April reflects both continuing policé\aty in relation to the
terrorist threat together with revised police practiceecording use of the powers
alongside section 44 of the Terrorism Act and sec2i of the Justice and Security
Act. The increase is significant. The averageefach of the first seven months of
the reporting year was 7; in March it was 29, andHerlast four months of the year
the average was 187. The overall total for the yeer 829, compared with 61 for
the previous year.

104. There was no usage by the armed forces of the sthpwestion power under
section 21(2).

105. The powers of the police under section 21 of théickiand Security Act in relation
to stop and question are limited to the time necegsagyestion the person stopped
to ascertain his identity and movements. But thegatadepend upon a reasonable
suspicion of involvement in terrorism, and for theason they must be used with
regard to the circumstances presented in each case.

106. The threshold in an individual case is no differeatrf a case where a stop and
search is made under section 44 of the Terrorismthete is no specific
requirement of reasonable suspicion in each indalidase. For the latter of course
an area wide authorisation must be in place as pedéncy for the purpose of
preventing acts of terrorism (following the testlldown in section 44 (3)), which
would apply in the case of the current activity afsiient republicans.

107. In my judgment, the need to disrupt planning and gmeattacks, often in cases of
operational urgency, which the recent threat leveigiigies, has met the
circumstances envisaged when the powers under s@dtiere taken.

Section 22

108. Section 22 confers powers of arrest on memberseoditimed forces. It was not
used in the year under review.

Section 23

109. Section 23 allows a member of the armed forcescomnatable on duty to enter
premises if considered necessary for the preservafipeace or the maintenance of
order. Its purpose is to enable an immediate regponke made to events as they
arise. | reported last year that the police wertekeeping detailed records of the



use of the power. That position has now beenfiedtias part of the work reported
to me by the Acting Deputy Chief Constable, and stegistave been kept this year.
The power has been used on 57 occasions, 48 of thihw liast four months of the
year, which | judge is adequately explained by theuairstances of recent police
operations.Table 2B sets out the usage of section 23 by the police #as. yfhis
may have on occasion engaged the armed forces indudhe police.

110. When the police use the power in section 23(1), #neyequired to make records
of such use in accordance with section 23 (5) toN8yv that records of the use of
section 23 are being kept, the question arises ofdesivto monitor the nature and
guality of the authorisations for use, which may ke or written, and of any cases
where, by virtue of section 23(1)(b), it is notseaably practicable to obtain such
authorisation.

111. | have raised this question with the Northern Irdl®olicing Board. Because
section 23 records have not hitherto been kept, thedBwer not had the
opportunity to scrutinise them. A detailed analgdithe records would indicate
whether or not any general issues were emerginglation to this power, which
involves sensitive issues about entry to premisdsowt a warrant. With the
agreement of the Board, therefore, | have inviteNIR8 keep the records of
section 23 authorisations available for me to exampart of my review. That
would have to be done without prejudice to any foroaahplaint proceedings,
which fall under the responsibility of the Police Guxsman for Northern Ireland,
in accordance with section 23(10).

112. Inthe present circumstances, when police resoureasnaler pressure, any increase
in recording requirements must be stringently jiedifso as not to draw resources
away from front line policing, whether in relatiamterrorism or to community
policing. Inthe case of keeping section 23 recdtasrequirement is statutory: it is
not optional.

Section 24

113. Section 24 gives effect to the powers in Schedufer8lation to search for seizure
of munitions and transmitterd.able 2C shows the numbers of persons stopped and
searched (in separate categories of public and pnilate) andrable 2Dthe
details in relation to the search of premises atidles seized.

114. So far as searches of people are concerfeol¢ 2C, Schedule 3 paragraph 4),
there has been a slight drop this year in the extease of this power. A total of
356 people were stopped and searched, 266 in pubtiegpéand 90 on private
property. This compares with figures of 406 (303 + 188) year. The exercise of
this power depends on a reasonable suspicion, s fsearches of people carried
out on private property are concerned. It is mdyito be linked to specific
information or intelligence about the possessiomovement of explosives,
firearms and ammunition. Considering the increaskdrthreat from dissident
republicans and armed criminal groups this yearptwer has in my judgment
been used appropriately overall.
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The power to enter and search premises for munitsoiegind in paragraph 2 of
Schedule 3 (set out Fable 2D). There has been a slight increase in the usdf th
power, which was used on 223 occasions this year, a@adpvith 210 last year.
Most of these searches are in private houses —flithg total of 223.

There is a power to seize items found in these seafngaragraph 5 of Schedule 3).
This has been used on a similar number of occasidasttgear — 43 compared
with 42 last year.

The police may be accompanied by other people irsaakere they search
premises other than private houses (Schedule 8graoh 2(3)). The need for this
may arise in the course of operations where civiiapport may be required. This
power has been used more this year — 20 occasionpaoednwith 10 last year.
That too reflects the pattern of police operationslation to the activities
associated with dissident republican groups.

The powers in Schedule 3 which are provided undeiose2tt may also be used by
the armed forces in support of police operations.

The police are required under paragraph 6 of Sdbe3Ito keep records of searches
of premises unless it is not reasonably practicabtotso. That would apply both

to searches of both private property and other prop8ityilar considerations,
involving searches of property without a warrant,lg@s in the case of searches
under section 23. | have therefore raised this thighNorthern Ireland Policing
Board, who confirm that they do not regularly see resof searches under
paragraph 6. With the agreement of the Board, | Haerefore invited PSNI to

keep paragraph 6 records available for me to exaasmmart of my review.

Section 25

Section 25 provides the armed forces with the pawenter and search premises
where there is a critical danger to someone witeiisg held, for example as part of
a hostage or kidnap. It has not been used thris lgatl can envisage
circumstances, in the face of the current dissitemorist threat, where the power
might become needed.

Section 26

The powers of search in Schedule 3 may also, byevf sections 26 and 42, be
used to search vehicles and seize articles fourttem.tTable 2E shows the use
made of this power in the year under review, whichbout the same as last year —
239 vehicles stopped and searched compared with 21@&&s(l0 months only).
There is also a power to remove a vehicle for $eaiitis was not used last year,
nor has it been used this year.

These powers of search are provided in additionggtwers in section 44 of the
Terrorism Act, but facilitate slightly different age. Because they are part of the
Justice and Security Act they are available wheretigeeno section 44 authorisation
in place.



123. The powers to search vehicles under section 26lswesabject to the recording
requirements in paragraph 6 of Schedule 3. Similasiderations apply as to the
records under sections 23 and 24 and | have maddlarsmaitation to PSNI to
keep these records available as part of my review.

124. As with the powers to search people and premisesSthedule 3 powers to search
vehicles may also be used by the armed forces.

Sections 27 and 28

125. These sections cover the use of the armed forcesuiohgs under the Act. As
mentioned above in relation to each specific povirety have not been needed,
because operations of this kind have been carriedadeity by the police since 1
August 2007.

Sections 29 to 32

126. These are public order powers to deal with disordepcmunity tensions
associated with the marching season. The disohigeyéar was not to such an
extent as to require their use.

Comparative use of powers

127. Some of those who have offered me have commentsraeezl the subject of the
use of powers in the Justice and Security Act coetbarnth powers available to the
police in the Terrorism Act and the PACE Order.tHe light of the work which the
police have done to ensure a better match of dpesato available powers | have
examined the current statistics in all three instmtsyewhich are provided on a
guarterly basis to the Northern Ireland Policing BoaTlhese provide both an
actual comparison of the powers used and an indicatfitrends. For convenience,
| have (with the permission of the Board) set oig iformation inTable 3.

128. The quarterly returns are based on calendar quasteds not correspond entirely
with the JSA reporting period (which is always one thadrift because of the
different timescales), but they give sufficientigation both of comparative usage
and of trends.

129. The PACE powers are not concerned solely with tsmobut are divided into
seven categories (stolen property, drugs, fireaoffispnsive weapons, going
equipped, “others”, and “not specified”). In the natof police operations, these
categories will not necessarily be confined saielgne kind of criminal activity —
firearms searches for example might be linked eihér suspected terrorism or
with other serious crime. The involvement of parawniji organisations in serious
crime generally, as shown from the comments quotedeafsrom the Organised
Crime Task Force, means that these statistics dieadtto straightforward
conclusions about comparative patterns of crimamaivity. Some of the PACE
searches will have involved investigations into gased terrorism.

130. The footnote to the table is also important: thesttes do not correspond to the
total numbers of persons stopped and searched oianezksince a police activity
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can be carried out under more than one power. Thedrich the police use to
record individual stop and search actions enables thaecord the specific
grounds for action under PACE, the Justice and Sedieityand the Terrorism Act,
so more than one power may be used and its usedestor

Nevertheless, these statistics show that for thergé category of stop and search -
covering all reasons for such actions, not only temo - the usage of the JSA
powers is small by comparison with PACE and thedresm Act. Over the period 1
July 2008 to 30 June 2009, the number of persons stapmksearched in total, for
all reasons, was 33,477. The number of those déhalunder PACE was 20,722
(62% of the total), under the Terrorism Act 11,830635and under the Justice and
Security Act 925 (3%). As described above, the pattbanged slightly in the final
guarter from 1 April 2009 to 30 June 2009, following therders and changes in
the pattern of police reporting, when the relatiaistics changed to 56%, 38% and
6%. The period from 1 July to 30 September 200Bheilconsidered next year.

A more valid comparison so far as terrorism is evned (but again subject to the
gualification that the boundaries of terrorism atioko serious crime in the initial
stages of an investigation are not clearcut) is tlaive usage of Terrorism Act and
Justice and Security Act powers (that is, omittimg PACE statistics). On this
basis, the number of those dealt with was 12,75&hoim the 11,830 dealt with
under the Terrorism Act represent 93% and the 928ruie Justice and Security
Act amount to 7%. For the final quarter, the proipos change to 86% and 14%.

It would be unwise to draw precise or definite cosans from these summary
statistics. They cover the whole range of policgvdy, not just against terrorism.
The use of powers is not mutually exclusive, addtter from the Acting Deputy
Chief Constable makes clear, and the powers magée in sequence as a police
operation develops. Furthermore, the boundaries leettypes of suspected
criminal activity are likely to vary and will develaggs information becomes
available in the course of the stop and search. Butiiid be safe to infer as a very
broad generalisation that the Justice and Secudtyp®wers continue to be used
much less than the Terrorism Act powers.

Military operations in support of the police

Table 4 in Appendix B shows the pattern of military a&tivity in support of the
police. It is included so as to demonstrate the nature ofthigity which has been
necessary in the face of the dissident republicarathr

These statistics cover deployment of military askateach month in the year 1
August 2008 to 31 July 2009. The top line (in bold)vehthe total number of call
outs each month. This is then broken down intesaghere a live device was dealt
with, where there was a find of explosive materidiere the call out was a hoax
call or a false alarm, or where the military weadled to assist the police in a
search. The number of call outs this year was 458paoed with 443 the previous
year.

The armed forces operate in support of the polickitais for the police, not them,
to make operational judgments about the need for stipppbis position has not
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changed since last year, either formally or in tleswivhich the police and the
military take of their respective roles. Receneinal police operational documents
which | have seen set this out clearly and accuwratel

As last year, | asked the military authorities toyile me with information
showing the extent of their involvement. They haveedso in the form of a
schedule describing for each call out its date aodtion, the type of task the armed
forces were asked to perform, details of any itemsodsred and the method of
disposal and its result, and descriptive informatiad analysis. The armed forces
are on occasions required to mount searches inmespo the reporting of
suspicious objects and to deal with suspicious ¢tdjecnd by members of the
public. The schedules which they have provided tomake disturbing reading.
They disclose large quantities of dangerous weaponsuaitiom and bomb —
making materials, often randomly discarded and andecasions found and
handled by children.

The military authorities have also, at my requesscdbed to me in detail some
recent operational scenarios, drawn from the fsillMihich they have provided to
me:

A vehicle borne improvised explosive device (VBIEDCatstlewellan in January
2009 (discussed further belpw

* A forensic search of the abandoned car at Randaldtwiowing the murder of
the two soldiers in March

» An area search in Londonderry in April

* A search of the main Belfast-Dublin railway lineNgwry in June

» An elaborate hoax in Fermanagh in July.

Other operations have dealt with real devices whicle leeen left in areas open to
the public and thus potentially fatal if touched anpered with, for example by
children, as has happened. These include:

» An improvised grenade at Lisnaskea on 16 August
* A radio controlled improvised explosive device ahdsborough on 14 September
» A command wire and victim operated improvised explesigvice at
Wattlebridge Road on 6 October
* A coffee-jar improvised hand grenade in New Barnsieyl9 November
* An incomplete improvised explosive device at RossteadMay.

In addition there have been disruptive hoax incidenBelfast on 30 March and 11
July intended to paralyse traffic movements and censsemum inconvenience to
the public.

In all these incidents there was the potential neethe military to provide
specialist support to the police. The likely operaioneed included gaining access
to private property, whether land or buildings, aratsleing or removing vehicles
and items found in them in order to deal with a saspr hoax device which was
potentially dangerous to the public. Circumstari@es arisen, as they did in one
case in Belfast on 30 March, when the police foumgd@essary to use public order
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powers to close roads and maintain cordons, in dodeéeal with a potentially lethal
incident at a time when security activities were béiagpered by a hostile crowd.

Case study: Castlewellan 27-31 January 2009

On Tuesday 27 January the police in Down became dvrearecalls from the
public that an explosive device had been left in a tBualin Road in
Castlewellan. There was also a telephoned claitrtiibadevice was destined for
Ballykinler army base, but had been abandoned.

The police locally responded immediately to the theea found a stolen
Volkswagen Bora car, close to a local primary sclaoal houses. It was clear
immediately that if, the reports which had been inemkwere true, a complex and
lengthy operation would result which would requireachnce of a wide area in
order to ensure the safety of the local commuriitige police have told me that they
were supported by the co-operation and patience dbtlad community when

asked to avoid the area affected. A wide outer cowBmput in place in the
Castlewellan area. The bomb proved to be a viabledeantaining some 300 Ibs
of explosive. The operation to deal with it lastkee best part of five days.

Specific police actions took place as follows, undlestice and Security Act powers
as shown:

* Vehicle check points were carried out to provide cavel to advise local
inhabitants of the ongoing operations. Some vehicldgaople were also
stopped, searched or questiofisekction 21(1), 21(2) and 21(5)).

* A number of roads leading to the scene were closédramned by police
officers. Vehicles and people were stopped andtbed and people questioned
(section 21(1), 21(2) and 21(5)).

* Private lands on high ground were entered to provigerdo the road closures
(sections 23(1) and 24).

* Routes including fields were checked to establishdaos(sections 23(1) and 24).

 Military support in the form of Royal Logistic Corpgxplosive Ordnance
Disposal Personnel and Royal Engineers search perssasekquested under
Operation Helvetic and the Explosive Ordnance Disppsedonnel carried out a
number of controlled explosions.

* Royal Engineers carried out a route check of DublindRo ensure that all was
clear after the inciderfsection 23(1) and section 24).

This was a viable device with the potential to caaidensive death and injury to the
public and damage to property. In my judgment the palitions to deal with it
were proportionate in terms of the risk to the publitiey would not have been
able to do so without specialist military support.

Planning for public order situations

The profile of public order incidents in 2009
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The past year has been the most difficult in pubiiepterms since the Whiterock
disturbances of 2005, although at no point this y@arstreet violence reached the
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levels which it did on that occasion. At the sameet many parades have passed
off peacefully, defeating the attempts of those s&gto incite violence and inflame
local feelings.

All this continues to show the value, and indeed #weasity, inherent in the efforts
of all those involved throughout the year to engbes parades can pass off without
violence and harm to the interests of others. TWieaommunity in Northern

Ireland once more is in the debt of the Parades Cegiom, the Civil
Representatives, the police, and community leaddrsther elected or otherwise.

As last year, the police managed to control the pageskason without the need for
military support. Military assets were availableadsack-up but it was not
necessary to deploy them. The context this yeanded contingent planning to
deploy logistic assets to clear roads and obstadlesas not thought necessary in
that contingent planning to include plans for pblesdeployment of ground troops,
thus maintaining the low profile which has been add recent years. But
assessment had not yet this year reached the paenewshch an option could be
totally ruled out, hence the contingent planning invavimilitary units, rear-based
in England. Their public order training, which | hakeserved, includes
familiarisation with current issues in Northern &medl, including obligations under
the Human Rights Act.

The parades on 13 July
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The specific focus of concern in Belfast this yeaswhe loyalist parade past the
Ardoyne shop fronts. The operational briefing atrAntRoad police station early
in the morning, which | observed, was thorough and steictured, explaining to
police officers what was expected of them in treefaf what was known about
possible disorder when the parade was due to retuaiso laid strong emphasis on
the obligations on the police in respect of obserand protecting the human rights
of all those who might in any way be affected bypheade.

The events later in the day will be the subjectaifded scrutiny by others with a
direct oversight. But, from my observation throoghthe day, including the initial
disorder at about 4 pm and the more concerted disakaait two hours later, the
police tactics were based on allowing the parade$s ps planned while containing
the disorder with a minimum of force. Their condincthe face of petrol bombs
thrown at them from the top of the Ardoyne shop fsamas calm and disciplined,
and designed to avoid giving those causing the vielemy possible scope or
excuse for escalating their actions. Water cannereweployed, in my judgment
very effectively — keeping the crowds back and movimgrtlaway from potential
flashpoints, while avoiding causing injury.

Some 24 Attenuated Energy Projectiles (AEPs) wepoyed during the disorder,
the first occasion that this been necessary fagrs¢years. Such deployment
automatically triggers investigation by the Police liialsman for Northern Ireland
who has helpfully outlined to me the form such aarsixation will take. It also
involves notification to the Policing Board who leaalso briefed me about their
involvement. It is not part of my remit. | memntid@ now because this deployment
has been raised with me in several quarters astamodserious concern.
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Analysis of the disorder at the Ardoyne shop framtscontinue for some months,
but it is reasonably clear to me from circumstdmtamments that it was
orchestrated by people coming into the area fromdrutather than from the local
community. There are also indications that therdisowas organised by dissident
republican elements with the twin objectives of@itiag the marchers and the
police and putting pressure on local leaders, whallbgccounts had done what they
could to protect the interests of their community keep the atmosphere cool by
co-operating with the police and the parade organisers

So far as police operations at the strategic ezt concerned, the central
monitoring of the parades at Castlereagh was profegisand thorough, enabling
judgments to be made about the need for any eadgentions, with frequent
contact between the Gold and Silver commanders eagimatic operational
decisions when necessary, such as last minute chamge arranged demonstration
at the corner of the Ardoyne shop fronts.

As before, the presence at Gold and Silver commaadexjal adviser with a
specific brief on human rights issues, together vagiresentatives of the Parades
Commission, gave an added transparency to the todahtign and enabled lessons
to be learned for the benefit of future planning.

Lessons from this year about future planning and powers

155.

156.

157.

158.

The experiences in handling public order this yeawsiabthat the possibility of
disorder, though not on the scale of previous yearmat be ruled out for the
immediate future. Itis likely to be fomented bysiient republicans rather than
arising spontaneously from community issues. The sdalee incidents this year,
widely spread across Northern Ireland, is worrying, lldo not sense that it
generated momentum from one incident to anothbaadeen the case in the past.

The need for speed and flexibility of response leygblice, for example in relation
to dealing with the fast moving scene outside theofing shop fronts, was clearly
demonstrated this year. At the same time planningt iovide for the
proportionate and careful calibration of the respansevents on the ground. The
police need commensurate flexibility in the optiopgito them, which include the
public order powers in the Justice and Security Act.

As last year, the PSNI planned to handle all pulraer situations within their own
resources, apart from contingent specialist logsigport. Last year | followed up
a point raised by the IMC in their Eighteenth Repo2007, when they mentioned
bringing in reinforcements for PSNI, by mutual aidnfr other police forces in the
United Kingdom, in the face of the risk of serious [puisorder.

This is a difficult issue and my impression is thetre people see disadvantage than
advantage in invoking mutual aid other than for sp&stipurposes. The operational
call falls to new Chief Constable of the PSNI, althotige issue would have wider
political and financial implications both in Nortimelreland and in Great Britain.



Part 6: Military Complaints Procedures

Introduction
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The role of the Independent Reviewer extends tevewf complaints against the
armed forces in Northern Ireland. | have set oatféihmal position in Part 1 of this
report. The process covers procedures adopted I&yaheral Officer Commanding
Northern Ireland (“GOC”) for receiving, investigatiagd responding to
complaints. | shall use the shorthand “military gdamts procedures” to refer to
this part of the review task.

| shall follow the system which | developed for firgt report, namely to:

» Set out the procedures currently operated by thechfomees for the
investigation of complaints

» Describe and analyse the pattern of complaintedryear under review

» Examine the issue of helicopter flying, since thisesn the subject of every
complaint except one this year

The procedures currently operated by the armed faréer the investigation of
complaints
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The role of the armed forces in Northern Ireland n®wery different from what it
was before 2007, as | have described in Part 4. Complaie likely to be limited to
a small range of issues.

Nevertheless it is important that procedures egistHeir investigation and
oversight. This is especially the case, as wasesigd in evidence which |
received, because there is no role comparable wit@thleudsman’s role in respect
of complaints against the police. The IndependevidRver is the closest
approximation to that role, and | have been givemngys to hold the military
authorities to account.

Last year | described how these procedures workall b so again this year,
because it is important that they are clearly ustdexd, especially by anyone who
might want to make a complaint. This is a subjectcWlitiears repetition from one
report to the next.

The process begins with individual members of theipuatting either singly or in
a group, who are affected by the actions of the arfimegs to the extent that they
wish to make a complaint.

All such complaints fall to be investigated by theitaily authorities in Northern
Ireland. This activity is co-ordinated by the ExterRalations Unit (ERU) at HQ
38 (Irish) Bde which administers the military comptaiprocedure for Northern
Ireland, acting as a focal point for the receiptahplaints. The ERU supports the
Brigade Commander in all aspects of enquiries, attieisentral point for
complaints records management.
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Military units in Northern Ireland have a role Imetinvestigation of complaints.
Because most complaints nowadays relate to helic@piey, the Joint Helicopter
Force Northern Ireland (JHF (NI)), under the commafihe Station Commander,
RAF Aldergrove, has had an important profile. JHF (8lresponsible for all
military flights in Northern Ireland and the admim&ion of military airspace in
Northern Ireland. JHF (NI) is responsible for theestigation of complaints made
involving flights in Northern Ireland and can estala complaint to the RAF Police
and the Directorate Air Staff (DAS) if necessany, éxample in severe cases.

The DAS support the Chief and the Assistant ChighefAir Staff and Ministers in
all central policy, political and parliamentary asfgeof non-operational RAF
activity. They are copied in to details of all gt@mplaints which are received,
provide policy leads on investigations and liaisenwtite Complaints Investigation
Team.

If a claim is made, the complaints procedure stdps.case then passes to the
Directorate of Safety and Claims (DS&C) who adnterighe claims process,
dealing with all claims and continuing to use logdgisters. Within the Ministry of
Defence, DS&C provide a central focus and providealje into the reporting of
the incident. A full investigation of this kind wilhvolve the ERU, the Unit
concerned, possibly the Civil Representative, DAS anfl@3eading to the
complaint being resolved.

HQ 38 (Irish) Bde produced some time ago a leaflet “lfmwake a complaint
against the armed forces in Northern Ireland”. | s@nted last year that this
leaflet was out of date since it did not reflect tieev position since the end of
Operation Banner and the changes to legislatiaurgéd that a revision be put in
hand. | am glad that this process has startedve been shown a draft of the new
version and have offered comments on it. | hopetthsitask can now be taken
forward to completion as soon as possible. | alse tiwt the website for RAF
Aldergrove includes basic information about how to makemplaint about
helicopter flying, giving a 24 hour telephone numbet an email address.

The pattern of complaints in the year under review
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Complaints may be broadly of two types. First theey be general complaints,
formal and informal, concerning military activitiéscluding complaints about
behaviour. Then there are helicopter complaintdy larimal and informal.

There have been no formal general complaints iry¢lae under review: the last
such complaints were in 2005. Nor were there anynmdbgeneral complaints this
year: the last one was in July 2007.

Helicopter flying is the one aspect of military adgnin Northern Ireland which still
causes complaints. It remains a contentious issopaints involve noise,
overflights, simulated landings, or endangeringsitock. (Since the end of
Operation Banner actual landings are carried out @nmliand for which prior
authority to land has been given).
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| will first analyse the complaints and their intigation by the military authorities
and then draw some conclusions about helicopter flying.

The statistics in summary show that the overall Inemof complaints in the year
under review was 124 compared with 85 in 2007-8. fpsesents an increase of
46%. Of these, there were 115 formal complaints)gared with 59 the previous
year, an increase of 95%. There were 9 informaladaimts, compared with 26 the
previous year, a decrease of 65%.

The shift from informal to formal complaints, whiclidentified last year, has thus
been continued. In practice there is not a lot tiédince between formal and
informal complaints and so far as | am concerney #tlerequire proper and
effective investigation and resolution.

Table 5shows formal helicopter complaints from 1 January72@031 July 2009,
Table 6 shows informal helicopter complaints for the sameoge From these
tables the trend in complaints is clear. Theresarges in some individual months,
but they do not correspond to the surges of theique year.

Analysis of the case files
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HQ 38 (Irish) Bde provided me with the folders of h# tformal helicopter
complaints from 1 August 2008 to 31 July 2009. | saitlyaar that | did not think
it was sensible to examine all these files as gaah@nnual review since issues
might arise whose resolution should not wait Li# &nd of the reporting year. |
have therefore kept in periodic touch with the mijitauthorities throughout the
year to assess the pattern of complaints. In ApeVviewed the files from August
to March and in August | reviewed the files from ApalJuly.

The source of these complaints, and the route whiey can take to come to notice,
is quite varied. They may come direct to the ERltbahe Joint Helicopter Force
(JHF). Sometimes they come via the Civil Represamzsbr the police. Complaints
are sometimes made direct to the Ministry of Dedeldaty Officer or the Ministry

of Defence Claims Officer.

The Civil Representatives may receive complaintsctirer indirectly, which they
pass on to the ERU, with a request for an investigafihe Civil Representatives
may give advice, drawing upon their local knowledgmut extra care needed in
particular farming areas, in relation either to dingk or to livestock, or where
claims have been made before, or where there mdifflmeilt domestic
circumstances. They can become involved in infomeglotiation and resolution
where that seems appropriate. They can judge whathiavitation to visit RAF
Aldergrove, or a liaison visit from the station]ilely to be productive.

Their local knowledge is vital, given that helicapteews may not have the
opportunity, in short and pressured tours of dutyleeelop a detailed knowledge of
the area. The Civil Representatives play an impbriae in the handling and
resolution of helicopter complaints and | have oagain been struck by the range
of the involvement of the Civil Representatives angdriessed with the quality of
their contribution.



181. When a complaint is received in the ERU it is fodyapened in a file (MoD Form
953, entitled “Military Aircraft Public Complaints Irm”) and sent off to JHF (NI)
for investigation. The ERU compile a checklist, kapthe front of the file, which
gives the main factual information about the progodgbe complaint, with a date
for each event. This includes whether or nor & fermal or an informal complaint,
the date of the incident, whether a telephone messagybeen received and
returned, whether a Civil Representative is invo)wekden the complaint was
forwarded to JHF (NI) for investigation, when thef®®e Air Staff were informed,
whether the Ministry of Defence claims organisatias been notified, the date a
written acknowledgment was sent and whether tHeeteabout low flying has sent
with it, when a formal reply was sent, whether sit\has been arranged and when
all this information was entered on the databases.

182. The replies which are received are then used by thé¢ iBfEhe preparation of a
reply to the complainant. There is a target peoib8 weeks from the date of
receipt for the despatch of a rephhis target was met in every case this year.

183. The ERU are dependent on the JHF (NI) for informrmata which to base their
reply. This is the crucial link in the chain andsibne which both the ERU and the
JHF maintain with some care — correctly in my jueégin The ERU make efforts to
ensure that cases are not delayed, by chasinggbes as the due date for reply
approaches.

184. More important than the speed of reply of courdbesaccuracy and validity of the
information supplied. This is the heart of the inigegion. The ERU are not afraid
to take a robust approach where this is requiredttbésh the facts. There are
bound to be challenges from time to time, especvalign the JHF (NI) need to
scrutinise records, ask helicopter crew for repamt$ possibly interview them, and
the JHF are equally clear that it is up to them tepeithese challenges thoroughly.

185. The JHF (NI) are under a responsibility to supplyftdws of the case to the ERU.
It is for them to check the flight logs and recoadisl to speak to the aircrew if
necessary. Their responses are usually quick and €learccasion it is not
possible to speak to the aircrew if they have beetogep elsewhere — for example
to Afghanistan — or where there are a few days delfoydéhe complaint is made.
In those circumstances it is right to see if trgdacan be established, although there
will be a limitation on how much the aircrew cacatt when they are focused on
their task on location in Afghanistan, and thereaagriments against deflecting
them from their new operational duties. Realisticttierefore it may not be
possible to provide answers to complaints whichlmguaranteed to be totally
complete and accurate. But these cases should eedbption and it is important
to meet the current expectations that every caséevitilursued as quickly and
thoroughly as possible.

186. In one case this year, when the statements ofitloeeav and the complainant could
not be reconciled after several attempts, the ER&gdeon the file the possible need
to involve the RAF police. This formal escalationswent in the event necessary
but it was right to include it as a possible stepriher to clarify facts. In another
case it was clear from the first response fromJtdE (NI) that there was potential
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confusion over the date on which a flight had tagkce, which the ERU noticed
and pursued. In other case the ERU were concernetharha Local Sensitive
Avoid (a specific instruction to the helicopter cremavoid an individual, identified
location) had been kept to and challenged the assdttat it had been, which was
confirmed on further scrutiny of the case.

| have looked in every case at the reply which veans.sThe complainant is told at
the outset of the 3 week rule, which gives some weasse that the case will be
properly pursued. The formal replies which are seet @&hquiries have been made
give a brief summary of the findings. They includéerd of apology for distress or
inconvenience and express sympathy where this is apgt@prhey make sure that
the complainant is told of the route for compensatlaims to the Ministry of
Defence claims organisation. Where advice is offene the telephone it is clear
and direct. Where it is apparent that a non-mliteelicopter has been involved,
contact points for the Civil Aviation Authority aritde PSNI are given.

File handling is generally very good and the sequehewents is clearly shown. In
a few cases it was not clear that the Form 953 bad bhsed. This is important as a
document of record and to show when the clock stamere were gaps in the
documentation on a few files, and some areas dfléherere not always used, for
example the details of previous complaints and thmbers of complaints to date.
When | questioned this | was told that this informatmay be captured
electronically, but it seems to me that it shoulgshewn on the file wherever
possible and thus available promptly if needed. iBed& previous complaints are
important: there is nothing more frustrating for a ptaimant than to feel that he is
not getting his message across. In practice howbedERU are very familiar with
repeat complainants and their circumstances.

In one case papers relating to a different casddwatt their way on to the file but
there was no adverse effect. In a few cases itnwatotally clear that all the
follow-up work had been done, for example arrangingsit from a Civil
Representative or sending of close-off letters.

| should record that in one case the complainantumbappy with the response he
received and the matter was finally resolved witlisét from the Civil
Representative.

| am satisfied from both my examination of thedilend my discussion with the
staff concerned that they are aware of the importahpersuing their enquiries
diligently and also of the need to reply to the pubidully and quickly as possible.
They also are aware of the need to keep good reashish can be available to me
and others. | have found some minor blemishes ia baadling but | am satisfied
that in no cases have they affected the substartbe autcome in the case in
guestion.

It follows therefore that | have not felt it necagsthis year to invoke my power
under section 40(6) to require the Brigade Commardesview a particular case or
class of cases.
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The basis for the complaints falls into severahclkategories, in broadly equal
proportions, affecting either people living in a hoas@nimals and birds in the
open or in outbuildings. Most of the complaints affeg{people relate to nuisance
disturbance from noise, mainly affecting thosertmyio sleep, children or
chronically sick family members. The complaints dififeg livestock reflect
Northern Ireland’s predominantly rural nature, ariteve for example they involve
upset to horses in stud farms or riding stableseanimg of game birds, the costs
can potentially be quite significant and damagindheodwner. Where there is the
potential for financial damage the route to a cllomcompensation from the
Ministry of Defence is clear. | myself have lo@usin such cases and | offer no
comment on them.

The timings of complaints show considerable variatiom month to month.
There were spikes of activity in September, Novembenuary, March and July.
The reason given to me, when | enquired aboutwas,the amount of pre-
operational activity prior to deployment overseas.

The geographical breakdown, as last year, refleetsrétining pattern principally in
the areas close to RAF Aldergrove and in the Banmla®ea. The main areas
affected are Ballymena and Limavady, plus some tedezmplaints from single
individuals. Additionally there was a clutch of comipts in the Downpatrick area
associated with Ballykinler camp.

Repeat complaints are a cause of concern. One peosagpiained eight times, and
five people complained three times. The complaimdrdse case | discussed last
year (paragraphs 154 to 157) complained again twice thig year. That is
regrettable. There are some lessons here for thdeleyppter operations are
conducted, which | shall comment on below.

Some conclusions on helicopter flying
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My role in relation to military complaints is essialy concerned with whether the
procedures are effective. But inevitably issues gm®hich bear upon why
complaints arise in the first place. In my refdast year | set out some of my
conclusions on these matters and | will do so admsnyear. There are two main
areas: operational issues and links with the communit

My discussions with the helicopter crews and mycogiter flight over North
Antrim clearly demonstrated the training requiremespecially in terms of low
level turning and manoeuvring, which is consideaadssential skill before these
crews can be deployed overseas — now mainly Afglamigbllowing the
withdrawal of United Kingdom armed forces from Irafys | said last year, such a
requirement is absolutely essential on a wider vgaven the dangerous
circumstances in which these crews will have to oparaAfghanistan - probably
more dangerous this year than they were last edr am also aware — and some
of those whom | have consulted this year have agaitke the point strongly — that
there are many people in Northern Ireland who apwegd in principle to the
United Kingdom'’s involvement in Afghanistan.
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What was clear to me was that if this training isawehany value, it must be
realistic and challenging. In so far as it invoN@s level close manoeuvres over
the small towns and countryside of Northern Irelaind,almost certain to have
some impact on local communities. The pattern @lsfarmsteads, with a variety
of agricultural activities, including animal husbaydoreeding farms and riding
stables, is inescapable. Seen from the air, thegi@ted around the landscape but
the distances between them are not great. Somedgin@gals are visible from the
air, sometimes not, and of course animals and birderwover are not visible.

The helicopter navigator has full details of localdas” (specific locations to be
avoided below a certain height or within a certistance on the ground) and |
noted his command of complex and fast moving detailedswthe speed with
which the pilot responded to the navigator’s dirawiorhe scene on the ground
changes every few seconds. Avoiding causing nuisiarec&ey consideration for
the crew, but it is not the main point of their tia@ which is to prepare them for
the challenges in much more hostile theatres oaerse

The system of local avoids is a key to reducing naisdaa a minimum. The list of
such avoids shows the grid reference of the prgpeiquestion, its description,
name and location, the height and ground distances &wvoided, the date of
introduction and date of review. It is the basis alaances in letters from the ERU,
in response to complaints, that measures are @e ptaensure that aircrew are made
aware of the location of a particular property.

The advice from the Civil Representatives is impdrtemne. In one case such
advice (to create a short term local avoid) wadalitwed through till a second
complaint was made a few days later. It would haen tetter if that had not been
necessary.

In some cases it is clear from the file that theaglainant was aware of helicopter
noise even though the avoid was being properly obderirhe reason may lie in
the complainant’s understandable unfamiliarity witd precise impact of noise
over a short distance. It may sound as if the hpteowas flying very low when in
fact it was 500 or 1000 feet above the ground. Thatly it is important to make
contact with complainants, especially repeat complats, of whom there are not
many, to explain if possible what activity is invetvand, more important, to see
what can be done to mitigate it — for example whettheviden the area of the
avoid, or to tie it more closely to a specific lbnaed, such as the breeding season
for game birds. The complainant may be reluctaetigage in dialogue, but every
effort should be made to do so, using whatever inteiangdontacts may be
available.

A good example recently was an approach from amisgrof a pony club camp
with details of the days when riding was taking plagdocal avoid was installed
for the duration of the event. In that case theaitvte came from a member of the
public who, through making a complaint last year ttukelicopter activity over the
same event, was provided with advice on how to takaldaimeasures to avoid a
reoccurrence. Equally important are initiativesnate complainants to visit
Aldergrove and meet aircrews and those involved imgimng flying. But if this
results in changes to flying patterns it is very imigot that these changes are
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followed through consistently and regularly: the skerwise is that members of
the public will feel badly let down.

It is for others, not for me, to weigh up the balaotadvantage and disadvantage
in the issue of helicopter flying. The number of gdaints this year has risen.
Some nuisance is inevitable and against a backgroiswspicion and resentment
of helicopter activity in the past, the disruptionthe community in Northern
Ireland has to be set against a clear training need.

A major change has recently occurred. On 30 SepteRbErAldergrove closed.
Air activity is continuing under the Joint Helicopteommand Flying Station,
Aldergrove. This presents an opportunity to reviewtvwiirad of helicopter flying
can best reconcile military needs with the impactiee community. | very much
hope that this opportunity will be taken. | hope alsd there will be the fullest
possible engagement with the community as part oftioisess.

The arrival of fast jets in Northern Ireland wilitioduce a new dimension. | have
read the file on the first complaint, in relatianttvo RAF Typhoon aircraft on a
short visit in July. It is for the RAF to decide whet to mount such activity but it
will be important to explain to the public what is @ived: their impact is very
different from that of low flying helicopters. Publieaction may be favourable as
well as negative.

That leads me on to community engagement more géndrast year |
commended HQNI for producing an excellent leafletlarmg why low flying was
necessary. The new circumstances after 30 Septemibprobably call for a
revision of that leaflet. They also provide the neilitary authorities at Aldergrove
with a ready-made opportunity to build further on ithaginative efforts made this
year by the Station Commander in community outreach.

In my report last year | said that | thought therghribe value in comparing
practice in Northern Ireland with wider practice@s the UK as whole.
Arrangements were therefore made for me to visiCtinectorate of Air Staff in the
Ministry of Defence in London in December. | was@mpanied by a member of
staff from HQ 38 (Irish) Bde and one of the Civil Regentatives. The discussions
covered the Low Flying Area system (policy, rulesidgnce and operations) and
the work of the Complaints and Enquiries Unit andDleéence Flying Complaints
Investigation Team, both located in London. Theyp alsvered the Regional
Community and Relations Officers, who have a roledocation and awareness.
This last point has relevance to what one mightastteach activities on the part of
the RAF. Part of that role is covered in Northegtand by the Civil
Representatives.

My conclusions from a comparison of practice ar¢ i challenges of how to
engage the public are of equal concern in Northeland and in Great Britain.
Indeed, in many respects the position in Great Brisamore complex. But
extensive efforts are made to explain the pattemititary flying: | was told that
some £150,000 had recently been spent on a leaflgtasggm There is however
one major difference. In Great Britain there i$ th@ same deep-rooted suspicion



211.

212.

213.

214,

of military air activity, nor refusal to engage witlethilitary authorities, as is the
case in some areas in Northern Ireland.

That said, the efforts in Great Britain to publicieditary air activity, for example

on websites, local radio and other media, includiaigsl and times of activity, are
impressive. Such a strategy may not be fully possibNorthern Ireland for

security reasons, but | do not believe that secoatyiderations need be as much of
an inhibition, for example on giving advance noti¢&elicopter flying, as may
sometimes be argued. | am therefore pleased tdaeklQ have included greater
use of publicly accessible information on flightgteir forward look for the
forthcoming year.

Last year | reached the view that not everything veasgodone to exploit local
media — radio, press, websites, meetings, leafletsters, contact with key groups
for example among the farming and horse riding comipunio explain the work
of the military, why it is important, how the systernlocal avoids works (including
rapid insertion of local avoids over particular peages), what activity is planned in
a particular area and when, what is being done tanmse the impact on the
community, and how the community can help.

| have been briefed about the extensive effortybé with the Ulster Farmers’
Union, with local communities through the Civil Repentatives, and specific
efforts to improve communication with local landowsé respect of training
rights. There is now an outreach strategy making@pate use of stakeholders.
The military authorities have specific commitmetatsdentify an audience for their
messages and create a two way dialogue with them.

| discussed the issues of community outreach witlstaion Commander at RAF
Aldergrove. He has done a great deal in his timeost { try to reach out to the
community, with imaginative schemes, especially ggaowards younger people.
Over time, | believe that efforts such as this dayd a long way to help overcome
some if not all of the long and deeply held feelinfjalienation and suspicion of
military activity, which are still present. The agthforces have a responsibility,
which they enthusiastically recognise, to engagesim forms of community
outreach and liaison, as does every other public bobtprthern Ireland.



Part 7: Conclusions

Preliminary

215.

My conclusions relate to the second full year of theperation of the Justice and
Security Act, from 1 August 2008 to 31 July 2009. Thesre based solely on the
review activity described in the preceding text.

The security profile

216.

217.

218.

219.

220.

221.

None of those to whom | have spoken differ from theiew that the security
picture this year is darker than it was this time last year.

That comment relates specifically to the terrorist hreat from dissident
republicans. It does not necessarily apply to the sardegree, or in the same
way, to public order and organised crime, where thex have been significant
areas of improvement as well as some setbacks.

As last year, | have considered the three distinct liclosely related areas of
terrorism, public order and serious crime, based orassessments, case studies,
statistics and operational judgments.

In terms of terrorism, there is categoric evidence about the threat from
dissident republicans, as shown by the raising of théateat level to “severe” in
February, the comments of the Chief Constable in Mat, and the IMC reports
published in May and November. This threat has taken the specific form of
murders of a police officer and two members of the ared forces and many
other attacks. It has also involved callous and wilii disregard for the safety of
members of the public and has required response botindim the police and
from supporting military assets.

For public order, the profile has been in some respects more diffidithan last
year. The localised violence associated with the sunemparades led to more
incidents than last year, especially in the Ardoyneraa in Belfast on 13-15 July,
with trouble also in Armagh, Londonderry, Lurgan, Rasharkin and Strabane.
But in other locations, notably Drumcree and Whitero&, events passed off
without incident. The Ardoyne violence led to the polie using water cannon
and, more seriously, firing AEPs. But it was not orthe scale of disturbances in
recent years and lacked any community focus: rather itvas an attempt by
dissident republicans to orchestrate violence using pele brought in from
outside the area. On no occasion was it necessary tqtby military public

order assets.

In respect of serious crimethe view of the Organised Crime Task Force is that
whilst some paramilitary groups are moving away frominvolvement in
criminality others remain deeply involved in aspects obrganised crime. In
some instances the association is as a result of a #imamber of key

individuals and in other instances the group survivesnly as an organised
criminal gang using the name of a former paramilitarygroup in order to try
and exert control over a community.



Operation of the powers
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223.

224.

225.

226.

227.

228.

The information | have received from the police andhe armed forces shows
the increased activity needed to counter the thredtom dissident republicans
in the past year, including dealing with explosive dewes and hoaxes, but
otherwise with a reduced role for the armed forces.

So far as the police are concerned, they have resolvidtk issues raised last year
about the relationship of various sets of police powersSteps have been taken
across the PSNI to ensure that these issues are bettederstood. Training has
been improved to drive the messages home and recordinfaxtivity has
improved, though there is still more to do. It woudl have been unacceptable if
all this work had not been done and it needs to be stnued and developed
further.

No-one has raised with me issues relating to disprog@mnate, unjustified,
unreasonable, unnecessary or discriminatory use of ¢hpowers by the police.
From my observation, their strategic approach has beeappropriate. They
remain closely focused on their obligations under humarights legislation.

The improved recording of activity will enable me to deelop more detailed
analysis of the impact in individual cases. | shatlo this in close conjunction
with those who have the direct statutory responsibilites for such cases— the
Policing Board for Northern Ireland and the Police Ombudsman.

The statistics continue to show the limited use of éhJustice and Security Act
powers by comparison with other powers under the PAE Order and, more
specifically, the Terrorism Act. The police have uskthe Terrorism Act about
ten times more than the Justice and Security Act. &rd Carlile is considering
the use of section 44 of the Terrorism Act.

Direct comparison with the Terrorism Act may not havever be helpful when
the police are making judgments across the range of povgeavailable to them
according to the circumstances of each cas@heir use must be carefully
justified in every individual case, which is open t@omplaint and legal
challenge and for which avenues of redress are plentifaind effective.

The powers have been used this year because of thé\aties of the dissident
republicans, which are blocking the path towards nomal security and are
hindering the development of policing strategies fo@ed on serving community
interests. All communities in Northern Ireland aresuffering from the effects of
dissident republican activity.

The role of the armed forces

229.

The armed forces have continued to act in support dhe police, at the request
of the police, in the limited role specified undeOperation Helvetic. There is
no military presence on the streets, and my underanding is that there is no
intention to change that.



230.

231.

Military units are garrisoned in Northern Ireland an d, with the exception of
specialist units, their function has nothing to do wth events in Northern
Ireland. Their main focus now lies overseas and the is no desire on the part
of the military authorities to increase their presene in Northern Ireland —
quite the reverse, from my observation.The fulfilment of security
normalisation has been demonstrated by the reduction ithe rank of the senior
military commander in Northern Ireland and by the presence of regular
soldiers living in the community.

Military assets have however been involved more than lagear in dealing with
actual or hoax Improvised Explosive Devices (IEDs) andrds of weapons and
munitions. Table 4 in Appendix B gives detailed infomation. In the first seven
months of 2009 the Explosive Ordnance Disposal (EODg§ams were called out
on 297 occasions compared with 161 in the comparable e in 2008 — an
increase of 84%. There is no police capability to @& with such incidents in
Northern Ireland (nor is there elsewhere in the Unied Kingdom outside the
Metropolitan Police District) and in terms of resourcedemands it is unlikely
that PSNI can or would want to develop it.

Public order

232.

233.

234.

235.

In terms of public order, events this year have borneut some of the concerns
which the police expressed to me last year about tip@ssibility of disorder in
specific locations. It did not in the event prove reessary to invoke any of the
public order powers in the Justice and Security Act.

The police this year felt entirely able to handle pubt disorder within the
resources of PSNI. This raises the question whethpolice capability has now
reached such a level as to rule out completely the rietor military support.

The view of senior commanders, taking account bothféhe increased disorder
this year and the PSNI response to it, has not changeithe involvement of the
armed forces in public order situations in Northernlireland, while not
completely ruled out, is highly unlikely for the future.

But if the possibility of using military assets, howeer unlikely, continues as a
factor in strategic planning, it will remain necessay to maintain a contingent
military capability, underpinned by a clear and proportionate legal

framework, together with a training programme and logistic support, to ensure
that any deployment is effective, while having minimaimpact on the civil
community.

Military complaints

236.

So far as military complaints are concerned, there &s been a significant
increase in number, from 85 to 124, a rise of 46%. Qhese, 115 (93% of the
total) were treated as formal complaints. All 124 complaits relate to flying (all
but one helicopter flying). | have read through all he files relating to formal
complaints and examined how the informal cases havesbn resolved.



237. There is a target of replying to a formal case withirl5 days of its receipt,
which was achieved in every case this year.

238. In one case the complainant was unhappy with the respsa he received and
the matter was finally resolved with a visit from the Civil Representative.

239. | am satisfied from both my examination of the filesand my discussion with the
staff concerned that they are aware of the importance gfursuing their
enquiries diligently and also of the need to reply tohte public as fully and
quickly as possible. They are also aware of the netmlkeep good records,
which can be available to me and others. The minorémishes in case handling
have in no cases affected the substance of the outcome

240. It follows therefore that | have not felt it necessanthis year to invoke my
power to require the Brigade Commander to review a grticular case or class
of cases.

241. So far as the substance of the complaints is conceh it is for others, not for
me, to weigh up the balance of advantage and disadvage in the issue of
helicopter flying. The number of complaints this yeahas risen. Some nuisance
is inevitable, and against a background of suspicioand resentment of
helicopter activity in the past, the disruption to he community has to be
balanced against a clear training need.

242. A major change has recently occurred. On 30 Septereb RAF Aldergrove
closed, although air activity is continuing under theJoint Helicopter Command
Flying Station Aldergrove. This presents an opportuniy to review what kind
of helicopter flying can best reconcile military needsvith the impact on the
community. A review of this kind could with advantageinclude the fullest
possible engagement with the community.

The future of these powers

243. In his letter of appointment, the Secretary of Statesaid that:

“The Reviewer may make recommendations to be considesethe Secretary of
State on whether to repeal powers in the Act”.

244. | am not obliged to make recommendations and the Sestary of State is not
obliged to do more than consider them but, as last year shall offer some
recommendations.

Operational need and advice

245. The question of the continuing need for these powersins principally on
whether there is likely to be an operational need fahem. The main factors in
that consideration are the evidence of the past year, ssssment of the likely
security profile, and advice from the police.
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247.

All three of these indicators suggest that the pows will continue to be needed.
They have been used selectively this year as part ecsirity operations, as
indicated in the discussion above and in the statiss. The terrorist threat
remains at “severe” and dissident republican activity $ continuing. Both the
PSNI and ACPO have told me that they believe that #se powers continue to
be needed.

Some of the powers provided in the Act for the arne forces have not been
used this year. That raises the question whether tgecould be dispensed with.
There is the option of removing them, leaving only thee powers which on this
year's experience might again be needed, but a judgmieof this kind must
inevitably be speculative at present.

Other views

248.

249.

250.

251.

The future of these powers has featured in the disssions | have held as part of
the review. | have recorded these discussions in R&.

Some have said very strongly that it would be folly teemove these powers in
the face of the current and foreseeable security pfile. In their view, Northern
Ireland is facing its most serious security challenge fanany years. They see no
prospect of immediate reduction in the threat from dssident republicans and
take the view that the security authorities need the aximum flexibility in their
response, in which the Justice and Security Act powsiplay a vital part.

Those who last year were opposed to these powers, whtbey regarded as
counterproductive and likely to stigmatise particular conmunities, continue to
fear that overreaction to the increased threat will phy into the hands of the
dissidents and produce the opposite effect from what iseeded. In their view,
the continued retention of these powers perpetuatesreegative climate which
dissidents will seek to exploit, with harmful effecs on vulnerable communities.

Compared with last year, few of the groups and individals to whom | have
spoken have put forward the view that the security autorities are
overestimating the security threat from the activiies of the dissident
republicans, who are small in number but highly dangeous.

Conclusion

252.

| have reflected on all these comments carefully agell as considering the
operational indicators. My conclusion is that, in theight of the activities of
dissident republicans, the balance of argument in faour of continuing these
powers is persuasive. | do not think that the isss are likely to look much
different in the near future.



Recommendations

253.

| recommend that:

(1) The police should continue to develop their trainig programmes so that
every officer likely to be involved in security operatbns is aware of the range of
powers available and how to choose the most appropriafparagraph 98)

(2) Systems for recording the use made of the poweasailable to the police
should be further developed, in particular the specifi records required under
section 23 and Schedule 3 paragraph @aragraphs 111, 119 and 123)

(3) Police operations against suspected terrorist teats or incidents should
continue to involve specialist support from the armeddrces as they have done
this year (paragraphs 109 to 124)

(4) Planning for public disorder should continue to include both specialist
military assets and contingent military support, whch should be effectively
trained and prepared (paragraph 148)

(5) HQ 38 (Irish) Bde should complete forthwith their information leaflet on
military complaints procedures (paragraph 169)

(6) Arrangements for handling military complaints files should be reviewed to
ensure that action, records and information are compke in every case
(paragraphs 188 and 189)

(7) HQ 38 (Irish) Bde should take the opportunity othe closure of RAF
Aldergrove to review the need for helicopter trainirg flights (paragraph 206)

(8) HQ 38 (Irish) Bde should review the informationleaflet provided on low
flying to cater for the changed pattern of military air activity (paragraph 208)

(9) HQ 38 (Irish) Bde should give further considerabn to making available as
much advance information as possible about plannedeticopter flights
(paragraph 211)

(10) Subject to any changes in circumstances in timear future, the powers in
sections 21 to 32 of the Justice and Security Act glid be continued in
operation for a further year without change, accompaniedy continued
stringent safeguards and record keepingparagraph 252).

ROBERT WHALLEY CB

November 2009



Appendix A: The Powers under Review

1. | set out below a summary of each of the poweder review, drawn from the
Explanatory Notes prepared by the Northern Irelaffec€ with an indication of its
predecessor legislation.

2. Section 21: Stop and question:

provides a member of the armed forces on duty or a&@oleswith the power to
stop and question a person for so long as is necessastablish their identity and
movements.

Additionally, members of the armed forces may stogrsom to question him or her
about a recent explosion or incident endangering lifealmout their knowledge of a
person killed or injured in a recent explosion or ineidle These additional grounds
are intended to assist the military to undertake exptosidnance work, where they
may wish to question people about explosions to gainlkdge which will help
them ensure the safety of the area. Anyone who fails tostopswer to the best of
their knowledge and ability commits an offence.

3. This power is based on section 89 of the TemoAct 2000.
4. Section 22: Arrest:

allows a member of the armed forces to arrest and detaierson for up to four
hours if he or she reasonably suspects they are comgpittbout to commit or have
committed an offence. Premises where that personissreasonably suspected to
be may be entered and searched for the purposes ofest.ar

The power to detain a person for up to four hoursisnded to allow sufficient
time for a PSNI officer to attend in order to re-atrése person and charge them
with an offence, if appropriate.

It is envisaged that members of the armed forceswitleployed increasingly
rarely, so will not have recourse to these powers oggalar basis. They are not
expected to know the law as intimately as a policstatite, hence in exercising
their powers of arrest they will not be required to previktailed legal grounds for
arrest. Subsection (2) provides that members of thedifiorces comply with any
laws requiring them to state grounds for arrest by sayivag they are making the
arrest as a member of Her Majesty’s Forces. Theeamiexception in subsection
(5) for laws that have effect only by virtue of the ldarRights Act 1998. The effect
of this is that the armed forces satisfy their legalgations if they comply with
subsection (2), except any overarching requirement undefdingan Rights Act
1998.

A member of the armed forces can seize and detaupftr four hours anything he
or she reasonably suspects is being, has been or idedieto be used in the

commission of an offence under section 31 or 32 (offeetated to powers of road
closure and land seizure). This measure enables theti@teof articles to be used



in the commission of those offences until a constat#ads who will decide
whether to arrest and charge

5. This power is based upon section 83 of the TismoAct 2000.
6. Section 23: Entry:

provides a power of entry to premises. Premises efieel] at section 42 to
include vehicles.

This section allows a member of the armed forces or aatalesto enter premises if
he or she considers it necessary in the course of tpasafor the preservation of
peace or the maintenance of order. Since no warranggired, this section
enables officers on the ground to respond immediatedydots as they arise.

A constable may not enter a building unless the comditio subsection (2) are
satisfied. First, there must be written authorizaticom an officer of the rank of
superintendent or above. If no such authorization @ace and it is not
reasonably practicable to obtain written authorization, therl atghorization may
be provided by an officer of the rank of Inspector onaholf it is not reasonably
practicable to obtain either written or oral authorizatioretha constable may enter
a building without it.

An authorization must relate to a specified area witharthern Ireland. All
authorizations must be retained in written form andstables who enter premises
must make a record of each entry as soon as is reasopediticable. Subsection
6 sets out the information that should be included ith sacords. Copies of
records or authorizations must be given to the owonexsccupiers of buildings
which have been entered as soon as is reasonably praletica

7. The general power of entry is drawn from sec@i@rof the Terrorism Act 2000. The
procedures to be followed for authorizations andm&eeping are new: they are similar to
those for the examination of documents, as an adafeguard on powers of entry.

8. Section 24: Search for munitions and transmitters:

gives effect to Schedule 3, detail of which is proviskddw.

9. This section is the same as the preceding se®diard the Terrorism Act 2000,
together with Schedule 10 to that Act.

10. Section 25:Search for unlawfully detained persons:

allows members of the armed forces to enter and Bearg premises in order to
search for any person whom they reasonably believe hasudésanfully detained
and whose life is endangered. No warrant is to be reduiecause time will be
critical in these situations.



The section requires the power to search a dwellingetexercised only if
authorized by a commissioned officer. This recognizesyibcial status of people’s
homes: “dwelling” is defined at section 42 of the Act.

11. This power is based upon section 86 of the TismoAct but is now restricted to the
armed forces: the police rely upon powers undePtiize and Criminal Evidence Order
and the power of entry in section 23.

12. Section 26: Premises: vehicles, &c:

provides that a power to search premises includes a ptwastop a vehicle, and
where necessary or expedient, cause it to be takey Bowaearching. References
to premises (found in sections 22(3), 23, 25, 28 and 83ahedule 3) include
vehicles by virtue of section 42. Where records mustdmke of a search, and that
search is of a vehicle, references to the need to recoedidress will be taken as a
reference to the location of the vehicle and its regigtrabumber. References to
the occupier will be taken to refer to the owner or drivethe vehicle. An offence
of failing to stop a vehicle is created.

Subsection (5) enables, when searching a vehicle for immm@&nd transmitters, the
searcher to require a person to remain with the vehicle gotto any place the
vehicle is taken where the searcher reasonably beliewesessary for carrying

out the search. Reasonable force may be used to semm@iance with these
requirements.

Subsection (6) provides that a requirement to stay thehvehicle, or to go to
where it is taken, may only last as long as the seancfor four hours (extendable
to eight hours in certain circumstances), whichever isteho A record must be
made and a copy given to the owner or driver of the {ehic

13. This power is based upon section 95 of the TismoAct 2000.

14. Section 27: Examination of documents:

provides that a member of the armed forces may exaoici@ments found in a
search under sections 24 to 26 in order to ascertain venette information
contained in them is likely to be useful for terrorismgl & necessary or expedient
remove them to another place, for up to 48 hours.

A person may not examine a document which he or sheassmable cause to
believe is subject to legal privilege.

It is an offence to obstruct a member of the armedefoit exercising this power.

15. This power is based upon section 87 of the TismoAct 2000, but is now restricted to

members of the armed forces. The police have seppoaters under the Policing

(Miscellaneous Provisions) (Northern Ireland) Or@@07, Article 13, provided for a wider

range of purposes.

16. Section 28: Examination of documents: procedure:



provides that documents examined using the power at s&iiof the Act may not
be photographed or copied. Written records of examinatiarst be made as soon
as reasonably practicable and must include the inforomalisted at subsections (2)
and (3). A copy of the records should be supplied tpéngon who had custody of
the document or to the occupier of the building where therdeotiwas found.

17. This power is based upon section 88 of the TismoAct 2000, but is restricted to
members of the armed services in line with sectian 27

18. Section 29: Taking possession of land; &

provides that the Secretary of State may authorize smertedaake possession of
land or property and carry out work on it. He may adsthorize a person to place
buildings and other structures in a state of defenagan&iance through

fortification. Property may be detained, destroyedanmved by authorized persons,
and the Secretary of State may also authorize persdakeactions which

interfere with public rights or private rights of propertfrhese powers may only be
exercised where it is necessary for the preservaifgeace or the maintenance of
order. It is intended that such powers will be usedrduthe marching season in
Northern Ireland and to allow the rapid creation of “peawalls” at interfaces
where there is community tension. These powers mayeveised at very short
notice, hence they are exempt from normal planning gease

19. This section reproduces section 91 of the TemoAct 2000.
20. Section 30: Road closure: immediate:

provides that a member of the armed forces, or somaatherized by the

Secretary of State, may close roads, divert them estiict and prohibit the use of
rights of way or waterways where it is immediatedgessary for the preservation of
peace or the maintenance of order. These powers arentdsuled for the
management of the marching season in Northern Ireldfat.example, roads and
public rights of way may be closed at short notice actien to events on the
ground.

21. This power is based upon section 92 of the TiemoAct 2000 but is restricted to the
armed forces. The police rely on Article 12 of Baicing (Miscellaneous Provisions)
(Northern Ireland) Order and powers under road tragfjislation.

22. Section 31: Sections 29 and 30: supplementary:

creates an offence of interfering with works and equigrased to take possession
of land or close or divert roads, rights of way, etc,asslthere is a reasonable
excuse for doing so.

This section also provides that authorizations undetiGes 29 and 30 may
authorize the exercise of all powers, or only someahthand that authorizations
may relate to a person or to a group of people.



23. This section reproduces section 93 of the TemoAct 2000.
24. Section 32: Road closure: by order:

provides the Secretary of State with a power to closeially close, or divert

roads if necessary for the preservation of the peatbe maintenance of order.

An offence of interfering with road closure works quigment is created. Offences
of executing bypass works within 200 metres of road osarks, having

materials and tools for executing such works within 2@@r@s and knowingly
permitting either of these to take place on land are ctbafénere is a defence of
reasonable excuse.

25. This section reproduces section 94 of the TemoAct 2000.



Appendix B: Statistics
Table 1: Police Service of Northern Ireland Summary Sheet

Justice and Security Act — 1% August 2008 — 31 July 2009

Oct- Nov- Dec- Jan- Feb- Mar- Apr- May- Jun- Jul-

Aug-08  Sep-08 08 08 08 09 09 09 09 09 09 09

1 JSA Section 21 - Number of persons stopped and ques  tioned 10 16 6 7 1 6 4 29 192 138 152 268 829
Not Not
2 JSA Section 23 - Power of Entry Available Available 3 4 2 0 0 0 12 8 4 24 57

JSA Section 234 (Schedule 3) - Munitions and Transm itters
3 stop and searches

No. of persons stopped and searched, public place: 38 29 3 26 16 25 12 12 35 15 16 39 266
No. of persons stopped and searched, private place: 15 13 3 0 7 2 3 0 18 7 5 17 90
Persons stopped and searched - total 53 42 6 26 23 27 15 12 53 22 21 56 356

JSA Section 234 (Schedule 3) - Searches of Premises

No. of Premises searched - Dwelling: 23 24 7 7 8 3 4 23 8 11 5 32 155
No. of Premises searched - Other: 9 1 1 4 0 0 41 2 1 2 4 68
No. of Occasions items seized or retained 7 2 2 4 1 0 1 13 3 1 3 6 43
JSA Section 234 (Schedule 3) - Use of Specialists
use of Specialists - No. of Occasions ‘other' persons
accompanied police: 2 1 1 1 1 0 1 6 3 1 1 2 20
4 JSA Section 234 (Schedule 3) - Searches of Premises

(1)(a) Vehicles stopped and searched under section 24 38 38 3 11 10 21 15 5 32 8 15 43 239
(1)(b) Venhicles taken to another location for search 0 0 0 0 0 0 0 0 0 0 0 0 0

Source: Central Statistics Unit, Police Service of Northern Ireland, Lisnasharragh



Table 2: Use of Powers by Police in Northern Irelan

under the Justice and Security (Northern Ireland) A

2007 between 15 August 2008 and 31 St July 2009

Table 2A

Justice and Security (NI) Act 2007 Act Section 21 —

Police Service for Northern Ireland
Year
Number of Persons Stopped and Questioned

2008
Aug-Sept 26
Oct-Dec 14

2009
Jan-Mar 39
Apr-Jun 482
Jul 268

Source: Police Service of Northern Ireland

Table 2B

Justice and Security (NI) Act 2007 Act Section 23 —

Power of Entry

Police Service for Northern Ireland
Year
Number of Persons Stopped and Questioned
2008
Aug-Sept Not Available
Oct-Dec 9
2009
Jan-Mar 0
Apr-Jun 24
Jul 24

Source: Police Service of Northern Ireland

Stop and Question



Table 2C

Justice and Security (NI) Act 2007 Act Section 24 (

Munitions and Transmitters Stop and Searches

Schedule 3) —

Year Number of Persons Stopped and Searched by Police
Public Place Private Place Total
2008
Aug-Sept 67 28 95
Oct-Dec 45 10 55
2009
Jan-Mar 49 5 54
Apr-Jun 66 30 96
Jul 39 17 56

Source: Police Service of Northern Ireland

Table 2D
Justice & Security (NI) Act 2007 Section 24 (Schedu le 3) — Searches of
Premises
Year Searches of Premises by Police
Dwellings Other Occasions items Occasions ‘other’
seized or retained persons
accompanied police
2008
Aug-Sept 47 10 9 3
Oct-Dec 22 8 7 3
2009
Jan-Mar 30 41 14 7
Apr-Jun 24 5 7 5
Jul 32 4 6 2

Source: Police Service of Northern Ireland




Table 2E
Justice & Security (NI) Act 2007 Section 26 (Schedu le 3) — Searches of
Vehicles

Year Searches of Premises by Police
Vehicles stopped and Vehicles taken to another location for
searched under JSA Section search
24 (Schedule 3)
2008
Aug-Sept 76 0
Oct-Dec 24 0
2009
Jan-Mar 41 0
Apr-Jun 55 0
Jul 43 0

Source: Police Service of Northern Ireland



Table 3: Number of persons stopped/searched and sto pped/questioned under PACE, Terrorism Act and

Justice and Security Act - Trend Information

2008/09 2009/10
1Aprto30 1Julto30 1Octto31 1Janto |1Aprto30 1Julto30 1O0ctto31 1Janto
Jun 2008  Sept 2008  Dec 2009 31 Mar Jun 2009  Sept 2009  Dec 2009 31 Mar
2009 2010
Number of persons stopped and searched under PACE 4,626 5,437 5,380 4,568 5,337 6,074
Number of persons stopped and searched under TACT S43 16 9 13 18 15 28
Number of persons stopped and searched under TACT S44 1,341 1,657 2,524 4,026 3,568 10,265
Number of persons stopped and questioned under JSA Section 21* 28 31 14 39 482 1,697
Number of persons stopped and searched under JSA Section 24* 111 154 55 54 96 166
Total* 6,122 7,288 7,986 8,705 9,498 18,230

*Please note that this is not the total number ofqes stopped and searched/questioned as a stop andggezstabri can be carried out under two legislations e.g. T8E€and JSAS21

Number of persons stopped/searched and stopped/ques tioned under PACE, Terrorism Act and Justice and Se curity Act — Trend Information
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Source: Central Statistics Unit, Police Service ofthiem Ireland



Table 4: Explosive Ordnance Disposal (E.O.D) Activi  ty in Support of the Police

EOD Call Outs: August 2008 — July 2009

Aug- | Sep- | Oct- | Nov- | Dec- | Jan- | Feb- | Mar- | Apr- | May- | Jun- | Jul-
Type of Call Out 08 08 08 08 08 | 09 | 09 09 | 09 09 09 | 09
321 EOD Sqn call outs : Total 26 24 |35 50 26 |23 |29 77 | 55 35 39 | 39

321 EOD Sqgn Live device 4 6 5 13 5 3 4 6 3 2 5 4
321 EOD Sgn Find 8 9 16 15 14 | 16 | 14 | 20 | 21 22 16 | 14
321 EOD Sgn Hoax 8 1 7 17 3 1 9 39 | 21 7 14 | 12
321 EOD Sqgn False 6 9 7 5 4 3 2 12 10 4 3 7
321 EOD Sqgn Search assists 0 0 0 0 0 0 0 0 0 0 1 2




Table 5: Formal Helicopter Complaints — 1 January 2 007 —
31 July 2009
2007 2008 2009

January 1 1 13
February 2 4 8
March 1 3 13
April 5 18 2
May 5 4 10
June 3 9 10
July 5 11 14
August 4 1 -
September 1 24 -
October 2 9 -
November 1 11 -
December 1 0 -
Total 31 95 70"

! This represents the first seven months of 2009



Table 6: Informal Helicopter Complaints — 1 January 2 007
— 31 July 2009
2007 2008 2009
January 8 3 1
February 12 4 0
March 3 2 0
April 7 1 1
May 9 0 1
June 7 3 1
July 13 4 0
August 4 0 -
September 0 4 -
October 3 0 -
November 0 0 -
December 2 1 -
Total 68 22 4?

% This represents the first seven months of 2009



Appendix C: Organisations and Individuals Consulted

ACPO

Alliance Party

British Irish Rights Watch

Civil Representatives

Committee for the Administration of Justice
Directorate of Air Staff, Ministry of Defence
DUP

HQ 38 (Irish) Bde

Independent Monitoring Commission
International Independent Commission for Decommisa®
Lord Carlile

Lord Chief Justice of Northern Ireland

Lord Glentoran

Northern Ireland Office

Northern Ireland Human Rights Commission
Northern Ireland Policing Board

Organised Crime Task Force

Owen Paterson MP

Parades Commission

Police Federation for Northern Ireland
Police Ombudsman of Northern Ireland
Police Service of Northern Ireland

SDLP

Security Service

Sinn Fein

UuUP

University of Leeds School of Law



